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Briefings on how to use the Federal Register
For information on briefings in Washington, DC, see
announcement on the inside cover of this issue

Now Available Online

Code of Federal Regulations

via

GPO Access

(Selected Volumes)

Free, easy, online access to selected Code of Federal
Regulations (CFR) volumes is now available via GPO
Access, a service of the United States Government Printing
Office (GPO). CFR titles will be added to GPO Access
incrementally throughout calendar years 1996 and 1997
until a complete set is available. GPO is taking steps so
that the online and printed versions of the CFR will be
released concurrently.

The CFR and Federal Register on GPO Access, are the
official online editions authorized by the Administrative
Committee of the Federal Register.

New titles and/or volumes will be added to this online
service as they become available.

http://www.access.gpo.gov/naralcfr
For additional information on GPO Access products,

services and access methods, see page |l or contact the
GPO Access User Support Team via:

O  Phone: toll-free: 1-888-293-6498

O Email: gpoaccess@gpo.gov
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NOW AVAILABLE ONLINE

The January 1997 Office of the Federal Register Document
Drafting Handbook

Free, easy, online access to the newly revised January 1997
Office of the Federal Register Document Drafting Handbook
(DDH) is now available at:

http://www.nara.gov/nara/fedreg/ddh/ddhout.html

This handbook helps Federal agencies to prepare documents
for publication in the Federal Register.

For additional information on access, contact the Office of
the Federal Register’s Technical Support Staff.

Phone: 202-523-3447
E-mail: info@fedreg.nara.gov

FEDERAL REGISTER WORKSHOP

THE FEDERAL REGISTER: WHAT IT IS AND
HOW TO USE IT

FOR: Any person who uses the Federal Register and Code of Federal

Regulations.

WHO: Sponsored by the Office of the Federal Register.
WHAT: Free public briefings (approximately 3 hours) to present:

1. The regulatory process, with a focus on the Federal Register
system and the public’s role in the development of
regulations.

2. The relationship between the Federal Register and Code
of Federal Regulations.

3. The important elements of typical Federal Register
documents.

4. An introduction to the finding aids of the FR/CFR system.

WHY: To provide the public with access to information necessary to
research Federal agency regulations which directly affect them.

There will be no discussion of specific agency regulations.

WASHINGTON, DC

March 18, 1997 at 9:00 am

Office of the Federal Register
Conference Room

800 North Capitol Street, NW
Washington, DC

(3 blocks north of Union Station Metro)
RESERVATIONS: 202-523-4538

WHEN:
WHERE:
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This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

OFFICE OF PERSONNEL
MANAGEMENT

5 CFR Parts 351 and 630
RIN 3206-AH64

Reduction in Force and Mandatory
Exceptions

AGENCY: Office of Personnel
Management.

ACTION: Interim rulemaking.

SUMMARY: The Office of Personnel
Management (OPM) is issuing interim
regulations that implement recent
legislation giving employees the right to
use annual leave to establish initial
retirement eligibility for employees in
reduction in force and other
restructuring situations. These
regulations also implement related
provisions concerning the availability of
annual leave to qualify for continuance
of health benefits in the same situation.

DATES: These regulations are effective
March 10, 1997. Comments must be
received on or before May 9, 1997.
ADDRESSES: Send or deliver written
comments to: Mary Lou Lindholm,
Associate Director for Employment
Service, Room 6F08, Officer of
Personnel Management, Washington,
DC 20415.

FOR FURTHER INFORMATION CONTACT:
(part 351) Thomas A. Glennon or
Edward P. McHugh, (202) 606—0960,
FAX (202) 606—2329; (part 630) Jo Ann
Perrini, (202) 606-2858, FAX (202) 606—
0824.

SUPPLEMENTARY INFORMATION: Section
634 of the Treasury, Postal Service, and
General Government Appropriations
Act, 1997, as contained in section 101(f)
of the Omnibus Consolidated
Appropriations Act, 1997 (P.L. 104-208,
approved September 30, 1996), provides
that an employee who is being
involuntarily separated from an agency
due to reduction in force or transfer of

function may elect to use annual leave
and remain on the agency’s rolls after
the effective date the employee would
otherwise have been separated in order
to establish initial eligibility for
immediate retirement, including
discontinued service or voluntary early
retirement. The same option is also
available to acquire eligibility to
continue health benefits into retirement.
These provisions are codified in new 5
U.S.C. 6302(g).

Since January 1993, OPM has
provided similar benefits by regulation.
Presently, an agency may elect to retain
on annual leave an employee who has
received a specific reduction in force
notice so that the employee may
establish initial eligibility for
retirement, and/or for continuance of
health benefits into retirement (58 FR
5563, January 22, 1993, as amended at
60 FR 2678, January 11, 1995). For an
employee to achieve initial eligibility in
a reduction in force situation, agencies
use a ‘‘Permissive Temporary
Exception” under authority of section 5
CFR 351.608(d) to retain an employee
past the effective date that the employee
would have been separated.

The new 5 U.S.C. 6302(g) required
two major changes to OPM’s regulatory
provisions: (1) an employee who is
being involuntarily separated now has a
right to use his or her annual leave to
achieve initial eligibility for retirement
and/or continued health benefits
coverage; and (2) this right extends to
transfer of function relocation
situations.

To implement 5 U.S.C. 6302(g),
section 5 CFR 351.606, Mandatory
exceptions, is revised by adding a new
paragraph (b).

Section 5 CFR 351.606(b)(1) provides
that an employee who is being
involuntarily separated from an agency
because of reduction in force under
authority of 5 CFR part 351 may elect
to use annual leave past the date that
the employee would otherwise have
been separated for the purpose of
establishing initial eligibility under
sections 5 U.S.C. 8336, 8412, or 8414 for
immediate retirement, including
discontinued service or voluntary early
retirement.

Section 5 CFR 351.606(b)(1) also
provides the same election option so
that an employee who is being
involuntarily separated from an agency
because of reduction in force may use

annual leave for the purpose of
acquiring initial eligibility under 5
U.S.C. 8905 to continue health benefits
into retirement.

Section 5 CFR 351.606(b)(2) provides
that an employee who is being
involuntarily separated as an adverse
action because of the employee’s
decision to decline relocation (including
transfer of function) may use annual
leave to remain on the agency’s rolls
after the effective date of the relocation
to establish initial eligibility for
immediate retirement under 5 U.S.C.
8336, 8412, or 8414 (including
discontinued service or voluntary early
retirement), and/or to establish initial
eligibility under 5 U.S.C. 8905 to
continue health benefits coverage into
retirement.

Section 5 CFR 351.606(b)(3) provides
that the entitlements under 5 U.S.C.
6302(g) apply to employees covered by
chapter 63 of title 5, United States Code.

Section 5 CFR 351.606(b)(4) provides
that an agency may not retain any
employee under the provisions of 5
U.S.C. 6302(g) past the date that the
employee first becomes eligible for
immediate retirement, and/or for
continuation of health benefits into
retirement.

Section 5 CFR 351.606(b)(5) provides
that, except as permitted by 5 CFR
351.608(d), an agency may not approve
an employee’s use of any other type of
leave after the employee has been
retained under a temporary exception.

Section 5 CFR 351.606(b)(6) clarifies
that the annual leave that may be used
for the purpose of remaining on an
agency'’s rolls to establish eligibility for
immediate retirement and/or establish
initial eligibility to continue health
benefits coverage into retirement is
described in 5 CFR 630.212.

Section 630.212 states that all
accumulated, accrued, and restored
annual leave to an employee’s credit
prior to the effective date of a reduction
in force or relocation and annual leave
earned by an employee while in a paid
leave status after the effective date of the
reduction in force or relocation may be
used for these purpose. However,
annual leave that is advanced to an
employee under 5 U.S.C. 6302(d) may
not be used for these purposes. In
addition, an employing agency may
permit an approved leave recipient to
use for these purposes any or all annual
leave donated under 5 CFR part 630,
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subpart I, or made available under 5
CFR part 630, subpart J, as of the
effective of the reduction in force or
relocation.

In conforming changes, section 5 CFR
351.606(a) is revised with a reference
label, and former section 5 CFR
351.606(b) is found in a new section 5
CFR 351.606(c), also with a reference
label.

In another conforming change, section
5 CFR 351.608 is revised as a result of
the entitlements provided under 5
U.S.C. 6302(g). Also, a new section 5
CFR 351.608(e) provides that an
employee who is not covered by chapter
63 of title 5, United States Code, but
who is being involuntarily separated
from an agency because of reduction in
force under part 5 CFR 351, may, at the
agency’s discretion, elect to use annual
leave past the date that the employee
would otherwise have been separated
for the purpose of establishing initial
eligibility under sections 5 U.S.C. 8336,
8412, or 8414 (or other authority) for
immediate retirement, including
discontinued service or voluntary early
retirement, and/or establishing
eligibility under 5 U.S.C. 8905 (or other
authority) to continue health benefits
coverage into retirement.

An additional conforming change
revises section 351.506(b) to provide,
consistent with prior policy, that the
retention standing of each employee
retained in a competitive level as an
exception under section 351.606(b), as
well as sections 351.607 or section
351.608, is determined as of the date the
employee would have been released had
the exception not been used. The
retention standing of each employee
retained under any of these three
exceptions remains fixed until
completion of the reduction in force
action which resulted in the mandatory
or permissive temporary retention.

Waiver of Notice of Proposed
Rulemaking and Delay in Effective Date

Pursuant to 5 U.S.C. 553(b)(3)(B), |
find that good cause exists for waiving
the general notice of proposed
rulemaking because it would be
contrary to the public interest to delay
access to benefits. Also, pursuant to 5
U.S.C. 553(d)(3), | find that good cause
exists to make this amendment effective
in less than 30 days. The delay in the
effective date is being waived because
these regulations provide a benefit
authorized by statute rather than
eliminating or modifying existing
benefits. This amendment gives full
effect to the benefits extended by the
amended provisions of the statute at the
earliest practicable date.

Regulatory Flexibility Act

I certify that this regulation will not
have a significant economic impact on
a substantial number of small entities
because it only affects Federal
employees.

Executive Order 12866, Regulatory
Review

This rule has been reviewed by the
Office of Management and Budget in
accordance with Executive Order 12866.

List of Subjects in Parts 351 and 630

Administrative practice and
procedure, Government employees.

U.S. Office of Personnel Management.
James B. King,
Director.

Accordingly, OPM is amending parts
351 and 630 of title 5, Code of Federal
Regulations, as follows:

PART 351—REDUCTION IN FORCE

1. The authority citation for part 351
continues to read as follows:

Authority: 5 U.S.C. 1302, 3502, 3503; sec.
351.801 also issued under E.O. 12828, 58 FR
2965.

2.1n 8351.506, paragraph (b) is
revised to read as follows:

§351.506 Effective date of retention
standing.
* * * * *

(b) The retention standing of each
employee retained in a competitive
level as an exception under
§351.606(b), §351.607, or §351.608, is
determined as of the date the employee
would have been released had the
exception not been used. The retention
standing of each employee retained
under any of these provisions remains
fixed until completion of the reduction
in force action which resulted in the

temporary retention.
* * * * *

3. §351.606 is revised to read as
follows:

§351.606 Mandatory exceptions.

(a) Armed Forces restoration rights.
When a agency applies § 351.601 or
§351.605, it shall give retention
priorities over other employees in the
same subgroup to each group | or Il
employee entitled under 38 U.S.C. 2021
or 2024 to retention for, as applicable,

6 months or 1 year after restoration, as
provided in part 353 of this chapter.

(b) Use of annual leave to reach initial
eligibility for retirement or continuance
of health benefits. (1) An agency shall
make a temporary exception under this
section to retain an employee who is
being involuntarily separated under this

part, and who elects to use annual leave
to remain on the agency’s rolls after the
effective date the employee would
otherwise have been separated by
reduction in force, in order to establish
initial eligibility for immediate
retirement under 5 U.S.C. 8336, 8412, or
8414, and/or to establish initial
eligibility under 5 U.S.C. 8905 to
continue health benefits coverage into
retirement.

(2) An agency shall make a temporary
exception under this section to retain an
employee who is being involuntarily
separated under authority of part 752 of
this chapter because of the employee’s
decision to decline relocation (including
transfer of function), and who elects to
use annual leave to remain on the
agency’s rolls after the effective date the
employee would otherwise have been
separated by adverse action, in order to
establish initial eligibility for immediate
retirement under 5 U.S.C. 8336, 8412, or
8414, and/or to establish initial
eligibility under 5 U.S.C. 8905 to
continue health benefits coverage into
retirement.

(3) An employee retained under
paragraph (b) by this section must be
covered by chapter 63 of title 5, United
States Code.

(4) An agency may not retain an
employee under paragraph (b) of this
section past the date that the employee
first becomes eligible for immediate
retirement, or for continuation of health
benefits into retirement, except that an
employee may be retained long enough
to satisfy both retirement and health
benefits requirements.

(5) Except as permitted by 5 CFR
351.608(d), an agency may not approve
an employee’s use of any other type of
leave after the employee has been
retained under a temporary exception
authorized by paragraph (b) of this
section.

(6) Annual leave for purposes of
paragraph (b) of this section is described
in §630.212 of this chapter.

(c) Documentation. Each agency shall
record on the retention register, for
inspection by each employee, the
reasons for any deviation from the order
of release required by §351.601 or
§351.605.

4. Section 351.608 is revised to read
as follows:

§351.608 Permissive temporary
exceptions.

(a) General. (1) In accordance with
this section, an agency may make a
temporary exception to the order of
release in §351.601, and to the action
provisions of §351.603, when needed to
retain an employee after the effective
date of a reduction in force. Except as
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otherwise provided in paragraphs (c)
and (e) of this section, an agency may
not make a temporary exception for
more than 90 days.

(2) After the effective date of a
reduction in force action, an agency may
not amend or cancel the reduction in
force notice of an employee retained
under a temporary exception so as to
avoid completion of the reduction in
force action. This does not preclude the
employee from receiving or accepting a
job offer in the same competitive area in
accordance with a Reemployment
Priority List established under part 330,
subpart B, of this chapter, or under a
Career Transition Assistance Plan
established under part 330, subpart E, of
this chapter, or equivalent programs.

(b) Undue interruption. An agency
may make a temporary exception for not
more than 90 days when needed to
continue an activity without undue
interruption.

(c) Government obligation. An agency
may make a temporary exception to
satisfy a Government obligation to the
retained employee without regard to the
90-day limit set forth under paragraph
(a)(2) of this section.

(d) Sick leave. An agency may make
a temporary exception to retain on sick
leave a lower standing employee
covered by chapter 63 of title 5, United
States Code (or other applicable leave
system for Federal employees), who is
on approved sick leave on the effective
date of the reduction in force, for a
period not to exceed the date the
employee’s sick leave is exhausted. Use
of sick leave for this purpose must be in
accordance with the requirements in
part 630, subpart D, of this chapter (or
other applicable leave system for
Federal employees). Except as
authorized by § 351.606(b), an agency
may not approve an employee’s use of
any other type of leave after the
employee has been retained under this
paragraph (d).

(e)(1) An agency may make a
temporary exception to retain on
accrued annual leave a lower standing
employee who:

(i) Is being involuntarily separated
under this part;

(ii) Is covered by a Federal leave
system under authority other than
chapter 63 of title 5, United States Code;
and,

(iii) Will attain first eligibility for an
immediate retirement benefit under 5
U.S.C. 8336, 8412, or 8414 (or other
authority), and/or establish eligibility
under 5 U.S.C. 8905 (or other authority)
to carry health benefits coverage into
retirement during the period
represented by the amount of the
employee’s accrued annual leave.

(2) An agency may not approve an
employee’s use of any other type of
leave after the employee has been
retained under this paragraph (e).

(3) This exception may not exceed the
date the employee first becomes eligible
for immediate retirement or for
continuation of health benefits into
retirement, except that an employee
may be retained long enough to satisfy
both retirement and health benefits
requirements.

(4) Accrued annual leave includes all
accumulated, accrued, and restored
annual leave, as applicable, in addition
to annual leave earned and available to
the employee after the effective date of
the reduction in force. When approving
a temporary exception under this
provision, an agency may not advance
annual leave or consider any annual
leave that might be credited to an
employee’s account after the effective
date of the reduction in force other than
annual leave earned while in an annual
leave status.

(f) Other exceptions. An agency may
make a temporary exception under this
section to extend an employee’s
separation date beyond the effective
date of the reduction in force when the
temporary retention of a lower standing
employee does not adversely affect the
right of any higher standing employee
who is released ahead of the lower
standing employee. The agency may
establish a maximum number of days,
up to 90 days, for which an exception
may be approved.

(9) Notice to employees. When an
agency approves an exception for more
than 30 days, it must:

(1) Notify in writing each higher
standing employee in the same
competitive level reached for release of
the reasons for the exception and the
date the lower standing employee’s
retention will end; and

(2) List opposite the employee’s name
on the retention register the reasons for
the exception and the date the
employee’s retention will end.

PART 630—ABSENCE AND LEAVE

5. The authority citation for part 630
continues to read as follows:

Authority: 5 U.S.C. 6311; §630.301 also
issued under Pub. L. 103-356, 108 Stat. 3410;
§630.303 also issued under 5 U.S.C. 6133(a);
§8630.306 and 630.308 also issued under 5
U.S.C. 6304(d)(3), Pub. L. 102-484, 106 Stat.
2722, and Pub. L. 103-337, 108 Stat. 2663;
subpart D also issued under Pub. L. 103-329,
108 Stat. 2423; §630.501 and subpart F also
issued under E.O. 11228, 30 FR 7739, 3 CFR
1974 Comp., p. 163; subpart G also issued
under 5 U.S.C. 6305; subpart H also issued
under 5 U.S.C. 6326; subpart | also issued
under 5 U.S.C. 6332, Pub. L. 100-566, 102

Stat. 2834, and Pub. L. 103-103, 107 Stat.
1022, subpart J also issued under 5 U.S.C.
6362, Pub. L. 100-566, and Pub. L. 103-103;
subpart K also issued under Pub. L. 102-25,
105 Stat. 92; and subpart L also issued under
5 U.S.C. 6387 and Pub. L. 103-3, 107 Stat.
23.

6. In part 630, §630.212 is added to
read as follows:

§630.212 Use of annual leave to establish
initial eligibility for retirement or
continuation of health benefits.

(a) An employee may elect to use
annual leave and remain on the agency’s
rolls in order to establish initial
eligibility for immediate retirement
under 5 U.S.C. 8336, 8412, or 8414, and/
or to establish initial eligibility under 5
U.S.C. 8905 to continue health benefits
coverage into retirement, as provided in:

(1) Section 351.606(b)(1) for an
employee who would otherwise have
been separated by reduction in force
procedures under part 351 of this
chapter; or

(2) Section 351.606(b)(2) of this
chapter for an employee who would
otherwise have been separated by
adverse action procedures under
authority of part 752 of this chapter
because of the employee’s decision to
decline relocation (including transfer of
function).

(b)(1) Annual leave that may be used
for the purposes described in paragraph
(a) of this section includes all
accumulated, accrued, and restored
annual leave to the employee’s credit
prior to the effective date of the
reduction in force or relocation
(including transfer of function) and
annual leave earned by an employee
while in a paid leave status after the
effective date of the reduction in force
or relocation (including transfer of
function).

(2) Annual leave that is advanced to
an employee under 5 U.S.C. 6302(d),
including any advance annual leave that
may be credited to an employee’s leave
account after the effective date of the
reduction in force or relocation
(including transfer of function), may not
be used for purpose of this section.

(3) For purposes of this section, the
employing agency may approve the use
of any or all annual leave donated to an
employee under part 630, subpart I, of
this chapter (Voluntary Leave Transfer
Program), or made available to the
employee under part 630, subpart J, of
this chapter (Voluntary Leave Bank
Program), as of the effective date of the
reduction in force or relocation.

[FR Doc. 97-5835 Filed 3-7-97; 8:45 am]
BILLING CODE 6325-01-M
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DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 71

[Airspace Docket No. 96—AGL-18]

Establishment of Class E2 Airspace;
Sawyer Airport, Gwinn, Ml

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule; correction.

SUMMARY: This action corrects the
previous airport name from K.l. Sawyer
AFB, Marquette, MI, to Sawyer Airport,
Gwinn, MlI, as stated in Docket 96—
AGL-18. Also, the legal description has
been changed to reflect the correct
wording for a 24 hour service due to an
AWOS being installed to provide
continuous weather reporting. A minor
correction is also being made in the
geographic coordinates of the final rule
that was published in the Federal
Register on January 16, 1997 (62 FR
2265).

EFFECTIVE DATE: 0901 UTC, March 27,
1997.

FOR FURTHER INFORMATION CONTACT:
John A. Clayborn, Air Traffic Division,
Operations Branch, AGL-530, Federal
Aviation Administration, 2300 East
Devon Avenue, Des Plaines, Illinois
60018, telephone (847) 294—7568.

SUPPLEMENTARY INFORMATION:
History

Federal Register Document 97-1115,
Airspace Docket No. 96-AGL-18,
published on January 16, 1997 (62 FR
2265), revised the airport name and the
seconds of the longitude for Sawyer
Airport, Gwinn, MI. This action corrects
those errors.

Correction to Final Rule

Accordingly, pursuant to the
authority delegated to me, the airport
name, geographic coordinates and the
legal description for the Class E2
airspace area at Gwinn, Ml, as published
in the Federal Register on January 16,
1997 (62 FR 2265), (Federal Register
Document 97-1115; page 2265, column
3), are corrected as follows:

§71.71 [Corrected]

* * * * *

AGL MI E2 Sawyer, Ml [Revised]

By removing “(lat. 46°21'13" N, long.
87°23'43" W.)”" and substituting *‘(lat.
46°21'13" N, long. 87°23'45"" W.).”

Within a 4.6 mile radius of Sawyer Airport.
* * * * *

Issued in Des Plaines, IL, on February 26,
1997.

Maureen Woods,

Manager, Air Traffic Division.

[FR Doc. 97-5551 Filed 3-7-97; 8:45 am]
BILLING CODE 4910-13-M

14 CFR Part 71

[Airspace Docket No. 96-AGL-19]

Revision of Class E5 Airspace; Sawyer
Airport, Gwinn, Ml

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule; correction.

SUMMARY: This action corrects the
previous airport name from K.l. Sawyer
AFB, Marquette, MI, to Sawyer Airport,
Gwinn, M, as stated in Docket 96—
AGL-19. Also, corrects an error in the
geographic coordinates of the final rule
that was published in the Federal
Register on January 16, 1997 (62 FR
2265).

EFFECTIVE DATE: 0901 UTC, March 27,
1997.

FOR FURTHER INFORMATION CONTACT:
John A. Clayborn, Air Traffic Division,
Operations Branch, AGL-530, Federal
Aviation Administration, 2300 East
Devon Avenue, Des Plaines, Illinois
60018, telephone (847) 294—7568.

SUPPLEMENTARY INFORMATION:
History

Federal Register Document 97-1114,
Airspace Docket No. 96—AGL-19,
published on January 16, 1997 (62 FR
2265), revised the airport name and the
seconds of the latitude for Sawyer
Airport, Gwinn, MI. An error was
discovered in the title, Summary and
The Rule of the docket. This action
corrects the title, Summary and The
Rule to indicate the docket action to be
modification versus establishment.
Class E airspace existed prior to
accommodate the Instrument Landing
System (ILS).

Correction to Final Rule

Accordingly, pursuant to the
authority delegated to me, the airport
name and the geographic coordinates for
the Class E5 airspace area at Gwinn, M,
as published in the Federal Register on
January 16, 1997 (62 FR 2265), (Federal
Register Document 97 97-1114; page
2266, column 2), are corrected as
follows:

§71.71 [Revised]

* * * * *

AGL MI E5 Sawyer, Ml [Revised]

By removing “(lat. 46°21'13" N, long.
87°23'43" W.)"” and substituting “(lat.
46°21'13" N, long. 87°23'45"" W.).”

* * * * *

Issued in Des Plaines, IL, on February 26,
1997.

Maureen Woods,

Manager, Air Traffic Division.

[FR Doc. 97-5550 Filed 3-7-97; 8:45 am]
BILLING CODE 4910-13-M

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

18 CFR Part 284
[Docket No. RM96—1-004; Order No. 587—
C]

Standards for Business Practices of
Interstate Natural Gas Pipelines

Issued March 4, 1997.
AGENCY: Federal Energy Regulatory
Commission.

ACTION: Final rule.

SUMMARY: The Federal Energy
Regulatory Commission is amending its
open access regulations by
incorporating by reference standards
promulgated by the Gas Industry
Standards Board (GISB). These
standards require interstate natural gas
pipelines to publish specified
information on Internet Web pages and
to follow certain new and revised
business practices procedures. These
business practices standards
supplement standards adopted by the
Commission in Order No. 587. 61 FR
39053 (Jul. 26, 1996).

DATES: This rule is effective April 9,
1997.

Pipelines are to make pro forma tariff
filings to implement the business
practices standards by May 1, 1997.
Implementation of the Internet Web
page standards must take place by
August 1, 1997, and the revised and
new business practices standards by
November 1, 1997.

ADDRESSES: Federal Energy Regulatory
Commission, 888 First Street, N.E.,
Washington DC, 20426.

FOR FURTHER INFORMATION CONTACT:

Michael Goldenberg, Office of the
General Counsel, Federal Energy
Regulatory Commission, 888 First
Street, NE, Washington, DC 20426,
(202) 208-2294.

Marvin Rosenberg, Office of Economic
Policy, Federal Energy Regulatory
Commission, 888 First Street, N.E.,
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Washington, DC 20426, (202) 208—

1283.

Kay Morice, Office of Pipeline
Regulation, Federal Energy Regulatory
Commission, 888 First Street, N.E.,
Washington, DC 20426, (202) 208—
0507.

SUPPLEMENTARY INFORMATION: In

addition to publishing the full text of

this document in the Federal Register,
the Commission provides all interested
persons an opportunity to inspect or
copy the contents of this document
during normal business hours in Room
2A, 888 First Street, NE., Washington

DC 20426.

The Commission Issuance Posting
System (CIPS), an electronic bulletin
board service, provides access to the
texts of formal documents issued by the
Commission. CIPS is available at no
charge to the user and may be accessed
using a personal computer with a
modem by dialing 202-208-1397 if
dialing locally or 1-800-856—3920 if
dialing long distance. To access CIPS,
set your communications software to
19200, 14400, 12000, 9600, 7200, 4800,
2400, or 1200 bps, full duplex, no
parity, 8 data bits and 1 stop bit. The
full text of this order will be available
on CIPS in ASCII and WordPerfect 5.1
format. CIPS user assistance is available
at 202-208-2474.

CIPS is also available on the Internet
through the Fed World system. Telnet
software is required. To access CIPS via
the Internet, point your browser to the
URL address: http://www.fedworld.gov
and select the “Go to the FedWorld
Telnet Site”” button. When your Telnet
software connects you, log on to the
FedWorld system, scroll down and
select FedWorld by typing: 1 and at the
command line and type: /go FERC.
FedWorld may also be accessed by
Telnet at the address fedworld.gov.

Finally, the complete text on diskette
in WordPerfect format may be
purchased from the Commission’s copy
contractor, La Dorn Systems
Corporation. La Dorn Systems
Corporation is also located in the Public
Reference Room at 888 First Street, N.E.,
Washington, DC 20426.

Standards for Business Practices of

Interstate Natural Gas Pipelines; Order No.
587—-C—Final Rule.

Docket No. RM96-1-004

Issued March 4, 1997.

The Federal Energy Regulatory
Commission (Commission) is amending
its open access regulations to adopt
standards requiring interstate natural
gas pipelines to publish certain
information on Internet Web Pages and
to implement new business practice
standards covering nominations and

flowing gas. The regulations incorporate
by reference standards promulgated by
the Gas Industry Standards Board
(GISB), a private standards organization
devoted to developing standards
representing a consensus of the interests
in the natural gas industry.

I. Background

In Order No. 587,1 the Commission
incorporated by reference consensus
standards developed by GISB covering
certain industry business practices—
Nominations, Flowing Gas, Invoicing,
and Capacity Release—as well as
datasets that detailed the data
requirements needed to conduct
business transactions in these areas. On
November 13, 1996, the Commission
issued a Notice of Proposed Rulemaking
(NOPR) 2 proposing to adopt additional
standards submitted by GISB (on
September 30, 1996) in three general
areas: communication standards for
conducting standardized business
transactions across the Internet,
standards for providing other
information on Internet Web pages, and
five revisions to existing business
practices standards and 25 new
principles, definitions, and standards
covering nominations and flowing gas.
The Commission already has issued, on
January 30, 1997, a final rule
incorporating by reference the standards
for conducting the business transactions
over the Internet. With respect to the
remaining two areas—publication of
information on Internet Web pages and
the supplemental business practices
standards, the NOPR proposed to follow
GISB’s proposed schedule of a final rule
to be issued in March 1997, with
implementation of the additional
Internet standards in August of 1997
and pipeline tariff filings for the
business practices standards to be made
in May, June, and July of 1997, with
implementation in November 1997.

In addition, the NOPR gave notice of
a staff technical conference that would
be convened to discuss the future
direction of standardization and certain
issues that had been disputed during the
GISB meetings. The technical
conference was held on December 12
and 13, 1996, with comments on the

1Standards For Business Practices Of Interstate
Natural Gas Pipelines, Order No. 587, 61 FR 39053
(Jul. 26, 1996), 11l FERC Stats. & Regs. Regulations
Preambles 131,038 (Jul. 17, 1996), reh’g denied,
Order No. 587-A, 61 FR 55208 (Oct. 25, 1996), 77
FERC 161,061 (Oct. 21, 1996), Order No. 587-B, 62
FR 5521 (Feb. 6, 1997), 78 FERC 161076 (1997).

2Standards For Business Practices Of Interstate
Natural Gas Pipelines, Notice of Proposed
Rulemaking, 61 FR 58790 (Nov. 19, 1996), IV FERC
Stats. & Regs. Proposed Regulations 132,521 (Nov.
13, 1996).

conference to be submitted by February
21, 1997.

Fifteen comments were filed on the
NOPR from Natural Gas Supply
Association, Williams Interstate Natural
Gas System (WINGS), Burlington
Resources Oil & Gas Company
(Burlington Resources), Natural Gas
Clearinghouse, Conoco, Inc., and Vastar
Gas Marketing Inc.(filing jointly) (NGC/
Conoco/Vastar), Pacific Gas and Electric
Company (PG&E), Williston Basin
Interstate Pipeline Company (Williston
Basin), Altra Energy Technologies,
L.L.C. (Altra), Energy Managers
Association (Energy Managers), Gas
Industry Standards Board (GISB),
NorAm Gas Transmission Company and
Mississippi River Transmission
Corporation (filing jointly) (NorAm),
ANR Pipeline Company and Colorado
Interstate Gas Pipeline Company (filing
jointly), Enron Capital & Trade
Resources Corp. (Enron Capital & Trade
Resources), TransCapcity Limited
Partnership (limited to technical
conference issues), Southern California
Edison Company (SoCal Edison), and
the PanEnergy Companies. On February
21, 1997, comments on the technical
conference were filed.

I1. Discussion

The Commission is incorporating by
reference the GISB standards for
providing information on Internet Web
pages, with the exception of Standard
4.3.5, which provides that the
documents posted on pipeline Web
pages will be downloadable in a GISB-
specified electronic structure. The
Commission is not adopting this
standard because GISB has failed to
approve the requisite electronic
structure.

The Commission is incorporating by
reference the revisions to and the new
business practices principles,
definitions, and standards, with the
exception of three standards,
Nomination Standard 1.3.32 dealing
with intra-day nominations and Flowing
Gas Standards 2.3.29 and 2.3.30 dealing
the obligation of pipelines to enter into
operational balancing agreements
(OBAs) and the ability of shippers to net
imbalances across contracts,
respectively. While the Commission
agrees that standards are needed in
these areas, it is not accepting these
standards at this time because the scope
of the pipelines” obligations to comply
are not clear.

The Commission also is making one
change to the schedule proposed by
GISB. Rather than staggered compliance
filings in May, June, and July, all
pipelines must file their pro forma tariff
sheets on May 1, 1997. Pipelines are
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required to implement the requirements
to publish information on Web pages by
August 1, 1997 and to implement the
business practices standards by
November 1, 1997.

NGC/Conoco/Vastar and Energy
Managers contend that GISB was unable
to satisfactorily resolve issues in several
hotly disputed areas, and they ask the
Commission to act now to adopt
standards in these areas that they have
proposed.3 These suggested standards
are all within the areas discussed at the
December 12 and 13, 1996 technical
conference on which comments were
filed on February 21, 1997.

The Commission, therefore, will not
act in these areas until it has an
opportunity to review the technical
conference comments. The Commission,
however, is firmly committed to
standardizing those elements of pipeline
service that will increase the efficiency
of the interstate pipeline grid as well as
the competitive position of the natural
gas industry as a whole. As the
Commission recognized in Order No.
587, standardization is an on-going
process, with new standards being
developed and refinements and
enhancements made to existing
standards as experience is gained.4

The Commission recognizes that GISB
too is continuing to consider revisions
and new standards in some of the same
areas.5 If progress in developing
standards is impeded by intractable
disputes over policy issues, the
Commission will resolve these policy
issues to expedite the process. The
Commission urges GISB to identify such
issues as soon as they are manifest.
Once the Commission makes a
determination, GISB can then develop
the technical standards needed for
implementation.

A. Posting of Information on Internet
Web Pages

GISB passed two standards relating to
the posting of information on Internet
Web pages. Standard 4.3.6 requires
pipelines to establish a World Wide
Web home page that provides the
following information: notices (critical

3The proposed standards involve pooling, title
transfer tracking, ranking of gas packages,
predetermined allocations, intra-day nominations,
operation flow orders, fuel sales, and imbalance
trading.

40rder No. 587, 61 FR at 39057, |1l FERC Stats.
& Regs. Preambles at 30,060.

5For instance, during the technical conference,
participants pointed out that the disputed issues
relating to pooling, title transfer tracking, and gas
package rankings, are part of a pilot test being
conducted by GISB on title transfer tracking.
Transcript of December 12, 1996 Conference, at 183.
The results of this pilot test are due in September
of 1997.

notices, operation notices, system-wide
notices); Order No. 566 affiliated
marketer information (affiliate
allocation log, discount postings);
operationally available and
unsubscribed capacity; Index of
Customers; and the pipeline’s tariff.
Standard 4.3.5 requires that the
documents maintained on the pipeline’s
designated Web site will be
downloadable on demand in a GISB
specified electronic structure. All
commenters support these
requirements.

However, in the November 13, 1996
NOPR, the Commission stated that GISB
needed to file the electronic structures
referenced in Standard 4.3.5 prior to the
issuance of the final rule, so these
structures could be included in the
rule.s Since GISB has not yet approved
these electronic structures, the
Commission cannot adopt Standard
4.3.5.

The Commission will adopt Standard
4.3.6, since specification of the
electronic structure for file downloads is
not required for pipelines to implement
this standard’s requirement for
publishing the specified information on
Web pages. The ability to download
information, however, is critical for
customers who do not want to read the
information on-line or who want the
information in computer-readable form.
GISB, therefore, needs to adopt the
required electronic structure quickly. A
rapid determination will still enable the
Commission to issue a final rule in time
for the download structure to be
implemented on August 1, 1997, at the
same time as the requirement for
publishing the information on Web
pages.

Williston Basin raises questions about
the portion of Standard 4.3.6 which
states that pipelines should make all
pertinent information and functions
now performed or contained on the
pipelines’ proprietary Electronic
Bulletin Boards (EBBs) available in one
mode of communication (either through
the Internet or another technology)
within a reasonable time after standards
are developed for such functions.
Williston Basin contends that, while
EBB information is being transferred to
the Internet, pipelines should not have
to develop GISB-approved procedures
for both the Internet and EBBs because
to do so would be burdensome and cost
prohibitive. Williston Basin also
requests clarification of the terms
“pertinent EBB functions” and a
“reasonable amount of time,” claiming
that they do not provide pipelines with

661 FR at 58793, IV FERC Stats. & Regs. Proposed
Regulations at 33,259.

specific direction to implement the
standards.

Standard 4.3.6 applies only to
providing information at pipeline Web
sites. Thus, Williston Basin is not
required by this standard to make any
changes to its EBB procedures.” There is
no need to interpret the terms
referenced by Williston Basin. This
portion of the standard is hortatory,
establishing the consensus of the
industry on the goals to be achieved.
The standard requires no further
implementation by the pipelines until
additional standards are developed.
Williston Basin will have the
opportunity at that time to raise any
concerns with implementation.

B. Business Practices Standards

The revised and new business
practices principles, definitions, and
standards 8 clarify and supplement the
standards adopted in Order No. 587.9 In
part, these standards require pipelines
to honor shippers” determinations of
delivery priorities, clarify shipper’s
abilities to correct operational flow
orders (OFOs), and standardize the
methods for calculating the amount of
gas needed to reimburse pipelines for
compressor fuel, so that shippers can
accurately submit nominations for
transportation across multiple pipelines,
with many zones.

Out of the 30 business practices
standards passed by GISB, the
Commission is not adopting three of the
standards at this time, because the
pipelines’ obligations under the
standards are unclear. The lack of
clarity in these standards is
understandable given the tight
deadlines on GISB and the obvious need
for the various segments of the industry
to reach compromises. However, during
the process of reviewing the filings to
comply with Order No. 587, it became
clear that adoption of imprecise
standards can sometimes cause more
harm than good. When obligations are

7Pipelines have to make changes to their EBBs
when required by other standards. For instance,
Invoicing Standard 3.3.2 requires that all paper and
electronic transactions use standard field name
descriptors. This would apply both to paper and
EBB invoicing procedures. See GISB Interpretation
C96012, approved February 6, 1997, http://
www.NeoSoft.com/[gisb/gisb.htm (Committees,
Sub-Committees, and Task Forces) (Feb. 20, 1997).

8The revised standards are 1.3.7, 1.3.14, 1.3.23,
2.3.9, and 5.3.22. The new principles are 1.1.12
through 1.1.16, and 2.1.2 and 2.1.3. The new
definitions are 1.2.5 through 1.2.7 and 2.2.1. The
new standards are 1.3.24 through 1.3.31, 1.3.33,
1.3.34, and 2.3.31.

9 After issuance of the November 13, 1996 NOPR,
GISB approved a change to Flowing Gas Standard
2.3.9 that clarified the language, but did not change
the meaning of the standard. The Commission is
adopting the revised language.
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not fully defined by the standard,
pipelines propose divergent and non-
standardized approaches. The adoption
of divergent approaches often runs
counter to the very purpose of
standardization—the creation of
efficiency through adoption of uniform
procedures.

For these three standards, the
Commission has been unable to discern
from the GISB documentation the
intended scope and meaning of a
standard. The discrepancies in
implementation, therefore, make the
compliance filings much more difficult
to process because the Commission has
difficulty, on an individual case basis,
trying to reconcile the divergent
approaches, especially given the short
time frames established for compliance
filings.

Rather than approving standards
which are vague and then try to create
standardization during the compliance
process, the Commission will not accept
the standards at this time. Standards in
these areas are needed. The
Commission, however, will give GISB
and the industry more time—until
September 1, 1997—in which to
reconsider and devise standards that
delineate clearly the pipelines’
obligations in these areas. If no
resolution is reached by then, the
Commission will take appropriate
action to devise the needed standards.

The Commission will address below
the specifics of the three standards that
are not being accepted. It will also
address the comments regarding a
standard the Commission is accepting—
Nomination Standard 1.3.28 dealing
with the posting of fuel rate standards.

1. Intra-Day Nominations and Standard
1.3.32

GISB proposed one additional
definition and a new intra-day
nomination standards. Definition 1.2.7
provides for two types of intra-day
nominations: (i) A nhomination received
during the gas day for the same day of
gas flow, and (ii) A nomination received
after the nomination deadline for the
following gas day. Standard 1.3.32
provides that:

All pipelines should allow at least one
intra-day nomination per day for each
transportation service that allows for intra-
day nominations. Additional intra-day
nominations should be permitted on a best
efforts basis.

WINGS, NGC/Conoco/Vastar, Energy
Managers, and Burlington Resources
raise questions about the intra-day
nomination process. WINGS comments
that additional standards for intra-day
nominations are needed, to avoid
discrepancies in pipeline

implementation of the two kinds of
intra-day nominations defined by GISB.
Energy Managers contends that
Standard 1.3.32 is a poor standard and
should not be adopted, and it suggests
three replacement standards. NGC/
Conoco/Vastar and Burlington
Resources contend further intra-day
nomination standards are needed. NGC/
Conoco/Vastar seek standards to ensure
that intra-day nominations are available
for all rate schedules and to deal with
rescheduling of service that is bumped
by a higher priority firm service.
Burlington Resources argues that since
GISB has not established standards on
whether firm intra-day nominations can
bump scheduled interruptible service,
the Commission should establish a
policy on this issue. It maintains that
firm service should be given bumping
rights to reflect the higher priority of
that service, for which shippers are
paying a premium price.

The Commission agrees with WINGS
that Standard 1.3.32 does not provide
sufficient clarity as to what is expected
of the pipelines. The term “‘best efforts”
as used in this context does not describe
exactly when pipelines can decline to
process intra-day nominations. For
instance, it may mean that pipelines
have to process intra-day nominations
whenever submitted as long as such
nominations do not affect scheduled
quantities for other shippers.10

The Commission is particularly chary
about adopting another non-specific
intra-day nomination standard given the
lack of standardization in the
implementation of the intra-day
nomination standards adopted in Order
No. 587. Nomination Standard 1.3.10
provides that “‘at least one (1) intra-day
nomination can be submitted 4 hours
prior to gas flow.” The standard,
however, did not specify the method of
implementation, and pipelines chose
two divergent models: a “rolling intra-
day’”” nomination permitting the shipper
to choose the time at which it submits
the intra-day nomination, which the
pipeline then processes in four hours
from the time of submission; and a
“batch process’ in which the pipeline
sets a specified time for processing
intra-day nominations and all intra-day
nominations submitted before that time

are accumulated and processed together.

10The Commission already has dealt with the
imprecision in the phrase “for each transportation
service that allows for intra-day nominations.” In
Tennessee Gas Pipeline Company, 78 FERC
161,007, slip op. at 9, the Commission held that all
regular open-access services, including
interruptible service, must be accorded the right to
submit intra-day nominations. The Commission
concluded, however, that pipelines could propose
a service eliminating the intra-day nomination right
for a reduced rate.

The batch process also differs from
pipeline to pipeline. Pipelines, for
instance, have established different
times for batching intra-day
nominations. In addition, on some
pipelines using the batch process, intra-
day nominations for firm service bump
scheduled interruptible gas.1! Other
batch pipelines propose only that the
firm intra-day nominations will be given
priority over interruptible intra-day
nominations.12

This diverse approach means that
shippers will be unable to coordinate
effectively their intra-day nominations,
since an intra-day nomination may be
due at one time on one pipeline, while
a different time is specified on an
interconnecting pipeline. In addition,
during the staff technical conference
held on December 12 and 13, 1996,
other issues relating to intra-day
nominations were raised. Some
participants favored the rolling intra-
day nomination approach over the batch
process because it gave shippers more
flexibility in scheduling their intra-day
nominations.13 Others raised the
guestion of whether a rolling approach
to intra-day nominations can be
implemented without a no-bump rule.
They claimed that permitting firm intra-
day nominations to bump scheduled
interruptible transportation would
create scheduling difficulties, because
each intra-day nomination potentially
would affect other nominations, causing
aripple effect up and down the pipeline
and interconnecting pipelines.14

GISB itself appears to recognize that
its current standards do not achieve the
necessary standardization. The GISB
Executive Committee has voted to
establish a task force to examine the
lack of coordination in intra-day
nomination procedures.

In order to achieve the efficiencies
that derive from uniform nomination
procedures, greater standardization of
intra-day nomination procedures clearly
is required. Clarification of the intended
meaning of Standard 1.3.32 may not

11 Tennessee, for instance, has a batch intra-day
process and permits bumping of interruptible with
four hours notice to the interruptible shipper. It
does not, however, permit bumping for its hourly
intra-day nominations (available to firm shippers).
Tennessee Gas Pipeline Company, Pro Forma Tariff,
Atrticle Il1, section 4 (d)—(m), Sheets 312-314c.

12See Northern Border Pipeline Company, Pro
Forma Second Revised Volume No. 1, Pro Forma
Sheet Nos. 100 and 101 (when intra-day
nominations exceed the capacity of the pipeline
firm intra-day nominations have priority over
interruptible).

13Transcript of December 12, 1996 conference, at
116, 213; Transcript of December 13, 1996
conference, at 127.

14Transcript of December 12, 1996 conference, at
117; transcript of December 13, 1996 conference, at
136.
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create the needed standardization, and
the focus, therefore, should not be on
clarifying the existing standard, but on
achieving the needed uniformity in the
intra-day nomination process.
Accordingly, the Commission will
review the comments submitted on
February 21, 1997 along with any
recommendations from GISB filed on
September 1, 1997 in determining how
to proceed on this issue.

2. Flowing Gas Standards 2.3.29 and
2.3.30

GISB Standard 2.3.29 states:

At a minimum, transportation service
providers should enter into Operational
Balancing Agreements at all pipeline-to-
pipeline (interstate and intrastate)
interconnects, where economically and
operationally feasible.

GISB Standard 2.3.30 states:

All transportation service providers should
allow service requesters (in this instance,
service requester excludes agents) to net
similarly situated imbalances on and across
contracts with the service requester. In this
context, “similarly situated imbalances”
includes contracts with substantially similar
financial and operational implications to the
transportation service provider.

Energy Managers suggests that the
phrase ‘““economically and operationally
feasible”” waters down, and therefore
should be removed from, Standard
2.3.29. NGC/Conoco/Vastar state that
they support Standard 2.3.30 as long as
the term “similarly situated” is not read
so narrowly as to defeat the purpose of
the standard.

While the Commission finds that
standards requiring OBAs and netting of
imbalances are necessary, the use of the
terms ‘“‘economically and operationally
feasible” and “‘similarly situated
financial and operational implications”
do not define precisely enough the
pipelines’ obligations under the
standards. For example, there is no basis
for determining whether shippers
should be able to net imbalances
between an interruptible contract and a
firm contract in the same zone. Also, the
terms economically feasible and
similarly situated financial implications
are undefined and seem unnecessary in
both standards. If “financial’ in
Standard 2.3.30 refers to the rate paid
for service, for instance, there seems no
basis for treating a discounted contract
differently from a full-rate contract in
terms of netting imbalances.15

15 A review of the discussions at the GISB
Executive Committee meeting, where the language
was developed, does not clarify the intended
meaning of the standards. Volume 1V, Report of the
Gas Industry Standards Board, Docket No. RM96—
1-000, 398-99, 412-428 (September 30, 1996). For
instance, examples are discussed of situations that

Rather than attempting to deal with
the meaning of these terms in individual
compliance filings, GISB needs to define
precisely the circumstances in which
pipelines can decline to permit netting
of imbalances. Therefore, the
Commission will not be accepting this
standard in this rule and will give GISB
until September 1, 1997 to clarify these
standards.

3. Nomination Standard 1.3.28

Two comments raise questions about
Standard 1.3.28, which provides that
fuel rates for in-kind fuel
reimbursement should be made effective
only at the beginning of the month.
WINGS expresses concern about this
standard because one of its pipelines,
Kern River, has little or no system
storage. Without storage, WINGS
contends that the pipeline may, on rare
occasions, have to adjust fuel rates in
the middle of the month. WINGS
suggests that this standard be made a
principle or that, if adopted as a
standard, the Commission should not
preclude a pipeline from filing to
change fuel rates in mid-month upon a
showing of need.

The Commission will not change this
standard to a principle as requested by
WINGS. Standardizing the in-kind
reimbursement process for fuel is
important to simplify the nomination
process, particularly when shippers are
transporting gas across many pipelines,
with a multiplicity of zones. A
consensus of the industry found that to
simplify the nomination process, all
pipelines must set fuel rates at the
beginning of the month. With this
limitation on fuel rate changes, shippers
can obtain the correct fuel rates at one
time and update their computer
programs to reflect these rates on a set
schedule, without having to be
concerned about mid-month, random
changes on select pipelines. WINGS
fails to provide data or other evidence
that pipelines without storage are
unable to make adjustments or other
arrangements so that they can comply
with the standard. For example, Great
Lakes Gas Transmission Limited
Partnership, another pipeline without
storage, posts monthly fuel percentages
and makes adjustments for actual fuel
use in the percentages for subsequent
months.16

Enron Capital & Trade Resources
seeks clarification that in implementing
this standard, pipelines should notify
shippers of fuel rate changes no less

might fall within or without the Standards, there
was no delineation or agreement on the full scope
of the intended meaning.

16Great Lakes Gas Transmission Limited
Partnership, 76 FERC 61,260, at 62,333 (1996).

than 30 days prior to the proposed
effective date. Enron Capital & Trade
Resources contends that 30-days notice
is in accord with the notice requirement
for tariff changes contained in section
154.207 of the Commission’s
regulations.

The Commission will not grant the
requested clarification. The standard
itself specifies no advance notice
period. The purpose of the standard is
to establish one date when shippers can
obtain fuel reimbursement percentages
so that they can program their
computers once for the entire month.
Thus, the fuel rates need to be posted in
sufficient time for shippers to use these
rates in making nominations subject to
the new rate. To the extent that
pipelines make tariff filings to change
fuel reimbursement rates, they would
have to comply with the Commission
filing and notice regulations. Some
pipelines, however, have fuel tracking
or other provisions in their tariffs which
permit changes in fuel rates without
tariff filings.17

I11. Implementation Schedule

Pipelines will be required to
implement the Internet Web page
standards by August 1, 1997, and the
revised and new business practices
standards on November 1, 1997. Rather
than adopting the staggered schedule for
pipeline tariff filings proposed by GISB,
the pipelines will be required to make
their pro forma tariff filings to comply
with the standards by May 1, 1997.

The Commission’s experience based
on the first set of compliance filings is
that it takes a substantial period of time
to review all of the filings. Under the
proposed staggered schedule, 60 tariff
filings would be due on July 1, 1997,
which would not provide the
Commission with sufficient time to
review these filings and issue the two
rounds of orders in time to meet a
November 1, 1997 implementation date.

The Commission recognizes that some
pipelines may be in the process of
implementing the standards adopted in
Order No. 587 at the same time they are
making pro forma tariff filings to
comply with this rule. However, there
are many fewer business practices
standards adopted in this rule than in
Order No. 587, and, more important,
implementation of these standards do
not require fundamental changes in
pipeline operations. They merely build
upon the standards previously adopted.
Thus, pipelines should not face major
obstacles in making the required filings
on May 1, 1997, and the Commission
will require all filings on this date to

171d.
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ensure that the filings can be reviewed
and processed in a timely fashion.

In making their pro forma tariff
filings, pipelines must file the pro forma
sheets as if they are proposed revisions
of sheets in the existing tariff volume
(with changes identified as provided in
§154.201 of the Commission’s
regulations) with the words ““Pro
Forma’ before the volume name.18 In
addition, in complying with § 154.203
of the Commission’s regulations, a
pipeline must file as part of its
statement of the nature, the reasons, and
the basis for the filing, a complete table
showing for each GISB standard
adopted by the Commission, in this
rule, the complying tariff sheet number,
and an explanatory statement, if
necessary, describing any reasons for
deviations from or changes to each GISB
standard. Any pipeline seeking waiver
or extension of the requirements of this
rule is required to file its request within
30 days of the issuance of this rule.
Comments on these filings will be due
21 days from the date of filing.

IV. Regulatory Flexibility Act
Certification

The Regulatory Flexibility Act of 1980
(RFA) 19 generally requires a description
and analysis of final rules that will have
significant economic impact on a
substantial number of small entities.

The regulations adopted in this rule
impose requirements only on interstate
pipelines, which are not small
businesses, and, these requirements are,
in fact, designed to reduce the difficulty
of dealing with pipelines by all
customers, including small businesses.
Accordingly, pursuant to section 605(b)
of the RFA, the Commission hereby
certifies that the regulations adopted in
this rule will not have a significant
adverse impact on a substantial number
of small entities.

V. Environmental Analysis

The Commission is required to
prepare an Environmental Assessment
or an Environmental Impact Statement
for any action that may have a
significant adverse effect on the human
environment. 20 The Commission has
categorically excluded certain actions
from these requirements as not having a
significant effect on the human
environment. 21 The action taken here
falls within categorical exclusions in the
Commission’s regulations for rules that
are clarifying, corrective, or procedural,
for information gathering, analysis, and
dissemination, and for sales, exchange,
and transportation of natural gas that
requires no construction of facilities. 22
Therefore, an environmental assessment
is unnecessary and has not been
prepared in this rulemaking.

V1. Information Collection Statement

OMB'’s regulations in 5 CFR 1320.11
require that it approve certain reporting
and recordkeeping requirements
(collections of information) imposed by
an agency. Upon approval of a
collection of information, OMB shall
assign an OMB control number and an
expiration date. Respondents subject to
the filing requirements of this Rule shall
not be penalized for failing to respond
to these collections of information
unless the collections of information
display valid OMB control numbers.

The collections of information related
to the subject Final Rule fall under the
existing reporting requirements of
FERC-549C, Standards for Business
Practices of Interstate Natural Gas
Pipelines (OMB Control No. 1902-0174)
and FERC-545, Gas Pipeline Rates: Rate
Change (Non-Formal) (OMB Control No.
1902-0154). The following estimates of
reporting burden are related only to this
Rule and include the costs for pipelines
to comply with the new and revised
business practice standards and the
additional costs of implementing the
requirement for posting additional
information on an Internet Web page.
The burden estimates are primarily
related to start-up and will not be on-
going costs.

Public Reporting Burden: (Estimated
Annual Burden).

Ngfrr:gfer Total re- | Estimated Esttlggglted

Affected data collection spond- sponses | hours per hours
ents (annual) | response (annual)
FERC545 .. oottt h ettt b ekttt Rt bRt R Rt h R bt R e bRt e b n et reeneas 86 86 58 4,988
FERC-549C 86 86 3,147 270,642
Total 86 86 3,205 275,630

The total annual hours for collection (including record keeping, if

average annualized cost per respondent is projected to be the following:

appropriate)

is estimated to total 275,630. The

Annualized
Annualized | costs (oper- Total
: capital/start- | ations and Number of h
Affected data collection up costs per mainte- respondents anréléaslltlszed
respondent | nance) per
respondent
FERGC=545 ...ttt et $2,900 0 86 $249,400
FERC5409C ...ttt ettt h et bbbttt ettt ae bbb bbb 157,350 0 86 | 13,532,100
10 - LR 160,250 0 86 | 13,781,500

The business practices standards and
Internet protocols adopted in this Rule
are necessary to establish a more

18E.g. Fourth Revised Sheet No. 150, FERC Gas
Tariff, Pro Forma Third Revised Volume No. 1. For
the electronically filed tariff sheets, “‘Pro Forma”
must be inserted at the beginning of the name field
(VolumelD) in the Tariff Volume Record, i.e., the
TFO2 record.

efficient and integrated pipeline grid.
Requiring such standards on an
industry-wide basis will reduce the

19/5 U.S.C. 601-612.

200rder No. 486, Regulations Implementing the
National Environmental Policy Act, 52 FR 47897
(Dec. 17, 1987), FERC Stats. & Regs. Preambles
1986-1990 130,783 (1987).

2118 CFR 380.4.

variations in pipeline business and
communication practices and will allow
buyers to easily and efficiently obtain

22See 18 CFR 380.4(a)(2)(ii), 380.4(a)(5),
380.4(2)(27).
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and transport gas from all potential
sources of supply. The standardization
of business practices conforms to the
Commission’s plan for efficient
information collection, communication,
and management within the natural gas
industry. The Commission has assured
itself, by means of its internal review,
that there is specific, objective support
for the burden estimates associated with
the information requirements.

The information required in this Final
Rule will be reported directly to the
industry users and later be subject to
audit by the Commission. The
implementation of these data
requirements will help the Commission
carry out its responsibilities under the
Natural Gas Act and coincide with the
current regulatory environment which
the Commission instituted under Order
No. 636 and the restructuring of the
natural gas industry.

Interested persons may obtain
information on the reporting
requirements by contacting the Federal
Energy Regulatory Commission, 888
First Street NE., Washington, DC 20426
[Attention: Michael Miller, Information
Services Division, 202—208-1415] or the
Office of Management and Budget
[Attention: Desk Officer for the Federal
Energy Regulatory Commission 202—
395-3087].

VII. Effective Date

These regulations are effective April
9, 1997. The Commission has
determined, with the concurrence of the
Administrator of the Office of
Information and Regulatory Affairs of
OMB, that this rule is not a “‘major rule”
as defined in section 351 of the Small
Business Regulatory Enforcement
Fairness Act of 1996.

List of Subjects in 18 CFR Part 284

Continental shelf, Incorporation by
reference, Natural gas, Reporting and
recordkeeping requirements.

By the Commission.
Lois D. Cashell,
Secretary.

In consideration of the foregoing, the
Commission amends Part 284, Chapter I,
Title 18, Code of Federal Regulations, as
set forth below.

PART 284—CERTAIN SALES AND
TRANSPORTATION OF NATURAL GAS
UNDER THE NATURAL GAS POLICY
ACT OF 1978 AND RELATED
AUTHORITIES

1. The authority citation for Part 284
continues to read as follows:
Authority: 15 U.S.C. 717-717w, 3301—

3432; 42 U.S.C. 7101-7532; 43 U.S.C. 1331-
1356.

2.1n §284.10, paragraphs (b)(1)(i)
through (b)(1)(v) are revised to read as
follows:

§284.10 Standards for Pipeline Business
Operations and Communications.
* * * * *

b * X *

(1) * X *

(i) Nominations Related Standards
(Version 1.1, January 31, 1997), with the
exception of Standard 1.3.32;

(if) Flowing Gas Related Standards
(Version 1.1, January 31, 1997), with the
exception of Standards 2.3.29 and
2.3.30;

(iii) Invoicing Related Standards
(Version 1.1, January 31, 1997);

(iv) Electronic Delivery Mechanism
Related Standards (Version 1.0, October
24, 1996), with the exception of
Standard 4.3.5; and

(v) Capacity Release Related
Standards (Version 1.1, January 31,
1997).

* * * * *

[FR Doc. 97-5786 Filed 3—7-97; 8:45 am]
BILLING CODE 6717-01-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Parts 52 and 81

[CO-001-0011; CO-001-0012; CO-001-
0013; CO-001-0014; FRL-5692-3]

Clean Air Act Approval and
Promulgation of State Implementation
Plan for Colorado; Carbon Monoxide
Attainment Demonstrations and
Related SIP Elements for Denver and
Longmont; Clean Air Act
Reclassification; Oxygenated Gasoline
Program

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rulemaking.

SUMMARY: In this document, EPA is
approving the State Implementation
Plan (SIP) revisions submitted by the
State of Colorado for the purpose of
bringing about the attainment of the
national ambient air quality standards
(NAAQS) for carbon monoxide (CO).
The implementation plan revisions were
submitted by the State on July 11 and
13, 1994, September 29, 1995, and
December 22, 1995 to satisfy certain
Federal requirements for an approvable
nonattainment area CO SIP for Denver
and Longmont. This action includes
approval of revisions to Colorado
Regulations 11 (vehicle inspection and
maintenance (I/M)) and 13 (oxygenated
fuels) submitted to satisfy conditions in
the SIP, and further revisions to

Regulation 13 to shorten the effective
period of the oxygenated fuels program.
It also includes reclassification of the
Denver CO nonattainment area from
Moderate to Serious. EPA proposed to
approve the July 1994 and September
1995 SIP submissions and to reclassify
the Denver area to Serious in the
Federal Register on July 9, 1996. EPA
published a supplemental proposal to
approve the December 22, 1995 SIP
submission shortening the oxygenated
fuels program period and to approve the
Denver and Longmont CO SIPs based on
the shortened period on December 6,
1996. The rationale for the final
approvals and reclassification are set
forth in this document. Additional
information is available at the address
indicated below.

EFFECTIVE DATE: This action is effective
on April 9, 1997.

ADDRESSES: Copies of the State’s
submittals and other information are
available for inspection during normal
business hours at the following
locations: Environmental Protection
Agency, Region VIII, Air Programs, 999
18th Street, 3rd Floor, South Terrace,
Denver, Colorado 80202—-2466; and
Colorado Air Pollution Control Division,
4300 Cherry Creek Dr. South, Denver,
Colorado 80222-1530.

FOR FURTHER INFORMATION CONTACT: Jeff
Houk at (303) 312—-6446.

SUPPLEMENTARY INFORMATION:
l. Background

The air quality planning requirements
for CO nonattainment areas are set out
in sections 186-187 of the Clean Air Act
(Act) Amendments of 1990 (CAAA)
which pertain to the classification of CO
nonattainment areas and to the
submission requirements of the SIPs for
these areas, respectively. The EPA has
issued a “General Preamble” describing
EPA’s preliminary views on how EPA
intends to review SIPs and SIP revisions
submitted under Title | of the Act, [see
generally 57 FR 13498 (April 16, 1992)
and 57 FR 18070 (April 28, 1992)].
Because EPA is describing its
interpretations here only in broad terms,
the reader should refer to the General
Preamble for a more detailed discussion
of the interpretations of Title | advanced
in today’s rulemaking action. In today’s
action on the Denver and Longmont CO
SIPs, EPA is applying its interpretations
taking into consideration the specific
factual issues presented and comments
received from the public.

This Federal Register document
addresses several requirements of the
1990 CAAA which were required to be
submitted no later than November 15,
1992, and which the State did not
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submit by that date. These requirements
include an attainment demonstration,
contingency measures and, for Denver,
a vehicle miles travelled forecasting and
tracking program and transportation
control measures. EPA made a formal
finding that the State had failed to
submit these SIP revisions in a letter to
Governor Roy Romer dated January 15,
1993. This Federal Register document
also addresses revisions to Regulations
11 and 13, submitted by the State of
Colorado to implement portions of the
control strategy relied upon by the
attainment demonstration.

Section 187(a)(7) required those States
containing CO nonattainment areas with
design values greater than 12.7 parts per
million (ppm) to submit, among other
things, an attainment demonstration by
November 15, 1992, demonstrating that
the plan will provide for attainment by
December 31, 1995 for Moderate CO
nonattainment areas and December 31,
2000 for Serious CO nonattainment
areas. The attainment demonstration
must include a SIP control strategy,
which is also due by November 15,
1992. The SIP control strategy for a
given nonattainment area must be
designed to ensure that the area meets
the specific annual emissions
reductions necessary for reaching
attainment by the deadline. In addition,
section 187(a)(3) requires these areas to
implement contingency measures if any
estimate of actual vehicle miles
travelled (VMT) or any updated VMT
forecast for the area contained in an
annual report for any year prior to
attainment exceeds the number
predicted in the most recent VMT
forecast. Contingency measures are also
triggered by failure to attain the NAAQS
for CO by the attainment deadline.
Contingency measures must be
submitted with the CO SIP by November
15, 1992. Finally, a vehicle miles
travelled forecasting and tracking
program is required by Section
187(a)(2)(A), and transportation control
measures are required for Denver by
Section 187(a)(2)(B). These
requirements are discussed in more
detail in EPA’s July 9, 1996 (61 FR
36004) and December 6, 1996 (61 FR
64647) Federal Register documents
proposing action on the SIP revisions.

Longmont had been designated as
unclassifiable/attainment prior to
passage of the 1990 CAAA. However, a
special monitoring study in 1988-89
recorded an exceedance of the NAAQS
in Longmont. As a result, EPA Region
VIIl recommended that the Governor
designate this area nonattainment, and
on March 15, 1991, the Governor
submitted a nonattainment designation
for this area that was later codified by

EPA at 40 CFR Part 81. Longmont was
classified as a Moderate area in 40 CFR
Part 81. Since this area had never had

a SIP, EPA interpreted Section 172 of
the Act to require an attainment
demonstration for Longmont.
Contingency measures under Section
172(c)(9) were also required. On January
15, 1993, EPA made a formal finding
that the State had failed to submit these
SIP revisions for Longmont.

OnJuly 11, 1994 and July 13, 1994,
Governor Roy Romer submitted
comprehensive revisions to the
Colorado SIP. The carbon monoxide SIP
element submittals for Denver and
Longmont addressed the outstanding
CAAA requirements discussed above, as
well as other CAAA mandates.

The State submitted revisions to
Regulations 11 and 13 on September 29,
1995, to implement the I/M and
oxygenated fuels program revisions
committed to in the CO SIP. EPA
proposed approval of these revisions in
its July 9, 1996 Federal Register
document, and is today taking final
action to approve these revisions.

The State submitted additional
revisions to Regulation 13 on December
22, 1995, shortening the effective period
of the oxygenated fuels program. EPA
published a Federal Register document
on December 6, 1996, proposing
approval of these revisions and re-
proposing approval of the Denver and
Longmont CO SIPs to provide an
opportunity for public comment on the
impact of this revision to Regulation 13
on the CO SIPs. EPA is today taking
final action to approve the revisions to
Regulation 13 that the State submitted
on December 22, 1995.

11. Response to Public Comments

EPA received numerous comments on
its proposed approval of the Denver CO
SIP and the proposed reclassification of
Denver from Moderate to Serious for
CO. No comments were received
specifically regarding the Longmont CO
SIP. EPA received one set of comments
regarding its proposed approval of the
shortening of the effective period of the
oxygenated fuels program. The
comments and EPA’s responses follow.

Extension of the Comment Period

Several parties requested that EPA
extend its comment period on the
proposed approval of the SIP to allow
more time for the preparation and
submission of comments. In response to
these requests, EPA extended the
comment period for an additional 30
days (see 61 FR 43501, August 23,
1996).

Legality of the SIP Submission Under
State Law

Several parties commented that EPA
should return the Denver CO SIP to the
State without action, because it was
submitted to EPA in conflict with the
requirements of State law. These
comments generally concern the nature
of the Air Quality Control Commission’s
(AQCC'’s) submission of the SIP to
Legislative Council for review, and the
AQCC'’s and the Governor’s response to
Legislative Council’s actions.

EPA’s acceptance of the SIP through
its July 14, 1994 determination of SIP
completeness was based on the June 30,
1994 letter from the State Attorney
General’s Office submitted with the SIP.
This letter certifies that the SIP was
adopted and submitted in compliance
with State law. Specifically, Section 25—
7-133, C.R.S., required the submission
of SIPs “regarding the regulation of
mobile sources” to Legislative Council
for review 45 days prior to submission
to EPA. The CO SIP arguably did not fall
within this criterion, as it did not
include any regulatory content
regarding mobile sources. Revisions to
Regulations 11 and 13 (I/M and
oxygenated fuels programs) to
implement the provisions of the CO SIP
were discussed in the SIP, but were not
adopted or submitted with it. These
revisions were adopted later in 1994 by
the AQCC, received full Legislative
Council review and were submitted to
EPA in September 1995. Nevertheless,
the AQCC chose to submit the CO SIP
to Legislative Council for review even
though it did not contain any mobile
source regulation revisions.

The June 30, 1994 letter from the AG’s
office concedes that the SIP was not
submitted to Legislative Council 45 days
prior to submittal to EPA, but notes that
the Council acted on the SIP at its June
21, 1994 meeting and, in effect, waived
the 45 day requirement. Also, according
to the June 30, 1994 letter, the actions
by Legislative Council at its meeting
were not fully in compliance with State
law:

“The Council may act in one of two
ways: it can return the SIP in its entirety
and it is then deemed approved, or it
can submit it to the General Assembly
(via petition for special session if the
General Assembly is not in
session)* * * The Legislative Council,
onJune 21, 1994 took action by motion,
wherein it voted to postpone review of
the CO SIP submission, voted to return
the plan for revisions by the
Commission, and voted to conduct a
final review no later than January 15,
1995. Pursuant to statute, because no
special assembly was called by the
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Council [the General Assembly was not
in session], the SIP is deemed returned
and approved.”

EPA finds the State Attorney
General’s Office’s interpretation
reasonable, and thus, EPA accepts that
Office’s conclusion that the SIP was, in
fact, submitted to EPA for action in
compliance with State law.

Oxygenated Fuels Program

Several comments were received with
respect to the oxygenated fuels program.
These comments and EPA’s responses
follow.

(1) The submission violates Section
25-7-105.1, C.R.S., which states that
any regulation that is more stringent
than Federal law shall not constitute
part of a state implementation plan.

Putting aside for the purposes of this
response the question of what EPA’s
role should be with respect to this State
law, EPA does not believe that the 3.1%
oxygenated fuels program is more
stringent than is required under the Act.
First, EPA does not believe section
211(c) of the Act preempts the State
from requiring a 3.1% minimum oxygen
content standard and, thus, does not
believe a finding of necessity is required
under section 211(c)(4)(C) of the Act
(see discussion in response to comment
6 below). Second, the State is relying on
the 3.1% oxygenated fuels program as
one measure to help demonstrate
attainment of the NAAQS for CO, as
required by sections 110(a) and
187(a)(7) of the Act. Without the 3.1%
oxygenated fuels program, the SIP
would be unable to demonstrate
attainment of the NAAQS. Thus, the
3.1% oxygenated fuels program is not
more stringent than the Act requires.

(2) Subsequent to AQCC adoption of
the CO SIP, the AQCC adopted revisions
to Regulation 13 which shortened the
control period during which the
oxygenated fuels program is in effect.
EPA'’s approval of the CO SIP does not
address this revision.

Based on this comment, EPA
reproposed approval of the Denver and
Longmont CO SIPs, incorporating the
shortened oxygenated gasoline season,
and also proposed approval of the
revisions to Regulation 13 shortening
the season (see 61 FR 64647, December
6, 1996). EPA is now approving the
shortening of the oxygenated gasoline
season and is approving the Denver and
Longmont CO SIPs based on the
shortened season.

(3) EPA approval of the 3.1%
oxygenated fuels program would be
contrary to Exxon Corp. v. City of New
York, 548 F.2d 1088 (2nd Cir. 1977).

The Exxon v. City of New York
decision was based on pre-1990 CAA

language, EPA regulations that have
since been amended, and in part,
different factual circumstances that bear
no relevance to the situation here.
Moreover, the changes in section
211(c)(4) and the 40 CFR Part 80 fuel
regulations since the Exxon decision
directly modify the provisions that the
court relied on in a way that limits the
scope of preemption of state fuel
controls. Thus, this decision is not
relevant to the current situation.

In Exxon Corp. v. City of New York,
the court found that New York City’s
lead and volatility regulations were
preempted under section 211(c)(4). In
the Part 80 regulations, EPA had set out
the federal fuel requirements and stated
that they prescribed regulations for the
control and/or prohibition of fuels and
additives. EPA also had promulgated
specific lead regulations, less stringent
than the New York City regulations, but
did not address volatility. At the time of
the court’s decision, section 211(c)(4)
preempted “any control or prohibition
respecting use of a fuel or fuel
additive.” The court found that EPA had
promulgated regulations respecting the
use of fuels, and thus, New York City’s
more stringent regulations were
preempted.

In the 1990 CAAA, Congress amended
the language of section 211(c)(4) to
preempt ““any control or prohibition
respecting any characteristic or
component of a fuel or fuel additive.”
After the court’s decision, EPA also
modified the Part 80 regulations to make
it clear that they are not intended to
preempt states’ ability to regulate fuels
and fuel additives that EPA has not
addressed. Section 80.1(b) states:
“Nothing in this part is intended to
preempt the ability of State or local
governments to control or prohibit any
fuel or additive for use in motor
vehicles and motor vehicle engines
which is not explicitly regulated by this
part.” Thus, both Congress and the
Agency have clearly indicated that
EPA'’s fuel requirements do not preempt
states from regulating a specific
characteristic or component that the
Agency has not addressed. As discussed
below, there are no federal regulations
applicable to oxygen content in the
Denver area, and hence Exxon v. City of
New York is not applicable here.

(4) EPA approval of the 3.1%
oxygenated fuels program could lead to
oxygenate shortages which could
interfere with the federal reformulated
gasoline program.

During the two winter seasons since
the CO SIP was submitted to EPA, the
average oxygen content in Denver has
been well above 3.1%. The federal
reformulated gasoline program took

effect on January 1, 1995, and thus has
been in effect coincident with the
Denver oxygenated fuels program for
over two years. No documented
oxygenate shortages have occurred as a
result of Denver’s program.
Furthermore, the commentor did not
provide any indication that a change in
circumstances may occur that could
produce any problems in the future.

(5) EPA approval of the 3.1%
oxygenated fuels program could lead to
an increase in NOx emissions, which
could jeopardize public health by
increasing ozone concentrations.

Several parties have contacted EPA in
the past with regard to potential NOx
increases from use of oxygenated fuels.
No good scientific information exists
that conclusively documents an increase
in fleet NOx emissions from use of
oxygenated fuels. The laboratory studies
to date have generally had poor control
of other fuel characteristics that affect
NOx emissions, making the results
unreliable.

Increases in NOx emissions from the
use of oxygenates would not be
expected to generate exceedances of the
ozone NAAQS, as asserted by the
commentor. Oxygenate use is only
required during the winter season, when
climatic conditions are not favorable to
the formation of tropospheric (ground-
level) ozone. No exceedances of the
ozone NAAQS have occurred at any
time during the ten winter seasons in
which oxygenated fuels have been used
in the Denver area.

(6) The 3.1% oxygen content is higher
than is necessary to attain the CO
NAAQS, and other reasonable,
practicable means of attainment are
available, so EPA cannot approve this
program under section 211(c)(4)(C) of
the CAA. Moreover, section 211(m)
provisions occupy the field for
regulation of oxygen content of gasoline
and thereby preempt any different
regulation by a state.

Section 211(c)(4)(C) provides that
states are preempted from regulating
motor vehicle fuels where EPA has
already acted, either to regulate the fuel
or to find that no regulation is
necessary. If preemption applies, the
state may regulate the fuel only if EPA
finds the state requirement necessary to
achieve the NAAQS for the relevant
pollutant. Here, EPA has neither
regulated fuel oxygen content in
Colorado nor made a finding that no
such regulation is necessary. Therefore,
the state regulation is not preempted
and there is no need to find necessity.
In the absence of federal preemption,
states are free to regulate to control air
pollution, and EPA must approve lawful
state requirements into SIPs, as long as



Federal Register / Vol. 62, No. 46 / Monday, March 10, 1997 / Rules and Regulations

10693

the state submission meets all
applicable requirements under Title | of
the Act.

Section 211(c)(4)(A) preempts a state
from ““prescrib[ing] or attempt[ing] to
enforce * * * any control or prohibition
respecting any characteristic or
component of a fuel or fuel additive”
under two circumstances. Section
211(c)(4)(A)(i) provides for preemption
if EPA has found that no control or
prohibition of the characteristic is
necessary and has published that
finding in the Federal Register. Section
211(c)(4)(A)(ii) provides that a state is
preempted from regulating if EPA has
prescribed under section 211(c)(1) a
control or prohibition applicable to such
characteristic or component, unless the
state control or prohibition is identical
to EPA’s control or prohibition. Thus, to
preempt state regulation under
211(c)(4), either EPA must publish a
finding that a control is unnecessary, or
EPA must promulgate a control of the
same characteristic or component under
section 211(c)(2).

EPA has not made any finding under
section 211(c)(4)(A)(i) that control of
fuel oxygen content is unnecessary.
There is no preemption of the
Regulation 13 requirement for a 3.1%
oxygen content under this provision.

The only requirement that EPA has
promulgated applicable to fuel oxygen
content under 211(c)(1) is in the
reformulated gasoline (RFG) regulations.
EPA promulgated the RFG regulations
under both sections 211(c)(1) and
211(k). However, Colorado is neither
required to use RFG by statute, nor has
it voluntarily opted into the RFG
program. Thus, the RFG regulations do
not apply in Colorado.

The statute is ambiguous as to
whether federal regulation of a fuel
characteristic in certain areas of the
country preempts state regulation only
in those areas, or whether it preempts
any state regulation of that characteristic
nationwide. The statute simply refers to
‘“‘a control or prohibition applicable to
such characteristic or component.” The
language does not indicate whether it
means any control in any area or at any
time generally applicable to a fuel
characteristic, or a control actually
applicable to a fuel characteristic in a
given time and place. The statute is also
ambiguous as to whether “‘characteristic
or component of a fuel or fuel additive”
should be read generally, as in “‘oxygen
content,” or specifically, as in *‘oxygen
content in RFG areas.” In delegating
authority to the Agency to administer
section 211(c), Congress has also
implicitly delegated the authority to
reasonably interpret the provision in

light of any ambiguity. Chevron, USA v.
NRDC, 467 U.S. 837 (1984).

EPA believes that the better reading of
the statute is that preemption by the
RFG regulations applies more narrowly,
only in the areas where the federal RFG
regulation applies. First, the RFG
regulations arguably are not a control
“applicable” to fuel oxygen content
outside of RFG areas. Secondly, this
interpretation is consistent with the
judicial cannon of statutory
construction by which courts construe
preemption narrowly. Thirdly, as a
policy matter, EPA’s decision to regulate
fuel oxygen content in RFG areas did
not encompass a determination that
states should not or need not regulate
that characteristic outside of those areas.
Section 211(c)(4) applies only where
EPA has affirmatively decided to
regulate a particular fuel characteristic
or component, or has affirmatively
found that no such regulation is
necessary and has published such a
finding in the Federal Register. The
RFG rulemaking never considered
whether fuel oxygen content
requirements were needed for CO
control outside RFG areas, but merely
incorporated the statutory requirement
to set a 2.0 percent oxygen content for
RFG. Moreover, whether RFG applies to
an area depends solely on its status as
an ozone nonattainment area; its status
for CO is irrelevant. This further
reinforces the conclusion that oxygen
content requirements under RFG do not
represent any EPA or Congressional
decision on the need for such
requirements outside of RFG areas.
Finally, the purpose of the section
211(c)(4) preemption provision is to
strike an appropriate balance between
states’ ability to freely adopt control
measures, and avoidance of a variety of
different state standards, potentially
disrupting the national motor vehicle
fuel market and federal regulation of
such fuels. This purpose is not served
by applying preemption where there is
no federal regulatory scheme, as here in
Colorado.

Finally, section 211(m) does not
constitute federal regulation of oxygen
content, which could occupy the field
for regulation of oxygen content and
hence preempt state regulation. Section
211(m) requires states with certain CO
nonattainment areas to submit a SIP
revision requiring gasoline ‘‘to contain
not less than 2.7 percent oxygen content
by weight.” The statute requires state
regulation, not federal, and explicitly
sets a minimum standard for such state
regulation, leaving the state free to
adopt more stringent requirements if it
so chooses. There is no indication in the
statute or the legislative history that by

specifying a minimum oxygen level that
states should require, Congress intended
the federal government to occupy the
field of oxygen content regulation and
preempt states from establishing a more
stringent standard.

Because the federal RFG fuel oxygen
content provision does not apply to
Colorado, section 211(c)(4) does not
preempt the state from promulgating its
own average fuel oxygen content
standard of 3.1%. Nor does section
211(m) explicitly or implicitly impose
such a restriction. Moreover, EPA must
approve into a SIP any lawful provision
concerning control of a criteria pollutant
that is submitted by a State and that
otherwise meets the requirements of
section 110. See Union Electric Co. v.
EPA, 427 U.S. 246 (1976). Thus,
Colorado was free to adopt a 3.1%
oxygen content standard as a control
strategy to help attain the CO NAAQS.

(7) EPA approval of the 3.1%
oxygenated fuels program in Colorado
would be a de facto mandate that at
least 50% of the gasoline in the Denver
area contain ethanol, contrary to
American Petroleum Institute vs. United
States Environmental Protection
Agency, 52 F.3d 1113 (D.C. Cir. 1995).

In API v. EPA, the issue was whether
EPA has the authority to mandate use of
a particular oxygenate in RFG. The court
held that EPA does not have such
authority because § 211(k) lays out the
specific criteria that EPA is to consider
in promulgating the RFG requirements,
and the ethanol mandate was not
established pursuant to those criteria.
This holding has no relevance for
whether a state, rather than EPA, could
directly mandate use of a particular
oxygenate. Moreover, the state here has
not mandated use of any particular
oxygenate. It has merely established
oxygen content requirements, and the
industry may use any oxygenate capable
of meeting those requirements, subject
to the maximum blending restrictions.
In addition, these are the same oxygen
content requirements as the CAA
mandates for certain areas, which
indicates that Congress contemplated
that such higher oxygen content levels
may be needed in some areas. In the
absence of federal preemption, states are
free to adopt fuel controls for emission
reductions. API identifies no additional
limit on EPA’s authority to approve
such state requirements in SIPs.

(8) Recent studies have demonstrated
that oxygenated fuels have little or no
effect on CO air quality. EPA should
facilitate an independent review of the
impacts of oxygenated fuels on CO air
quality before acting to approve the CO
SIP.
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The White House Office of Science
and Technology Policy (OSTP) has
recently issued a draft report on
oxygenated fuels, which compiles the
results of a number of other studies
(“Interagency Assessment of
Oxygenated Fuels,” September 1996).
While not yet final, the draft report
concludes that oxygenated fuels
produce approximately a 10.0% to
13.5% ambient CO reduction benefit.
The National Academy of Sciences
(NAS) has also issued a recent report
commenting on the OSTP report. The
NAS report found that oxygenated fuels
programs have a benefit of zero to 10
percent in reducing ambient CO. Of the
10 existing “‘real world” studies of
oxygenated fuels’ ambient air impacts
cited in the NAS report, eight show a
statistically significant benefit from the
program, and two studies (both in North
Carolina) showed no significant benefit
or did not attempt to quantify a benefit.
Likewise, virtually all laboratory studies
of oxygenated fuels, including some
conducted by the automotive and
petroleum industries, show a significant
carbon monoxide reduction at the
tailpipe from use of these fuels.

EPA recently conducted an analysis of
carbon monoxide air quality data from
cities around the country (“Impact of
the Oxyfuel Program on Ambient CO
Levels,” J. Richard Cook et al, EPA420-
R—96-002). In this report, EPA
compared data from a number of cities
which used oxygenated fuels beginning
in the winter of 1992-93 to data from
several cities which did not. Using this
approach, EPA found an immediate and
sustained reduction of carbon monoxide
concentrations in the range of 3.1% to
13.6% in cities using oxygenated fuels,
in excess of the reductions expected
from new cars entering the fleet. This
reduction was not seen in cities not
using oxygenated fuels. This level of
benefit is consistent with that found in
other studies. A subsequent regression
modeling analysis by Dr. Gary Whitten
of SAI of ambient CO data in
oxygenated fuels areas (‘“‘Regression
Modeling of Oxyfuel Effects on Ambient
CO Concentrations,” SYSAPP-96/78,
January 8, 1997) found a 14% reduction
in ambient CO concentrations due to
implementation of the program.

These analyses are significant because
they are based on measurements of
actual air quality data in these cities
over at least two winter periods. Many
interested parties have criticized
laboratory studies as not being
representative of the real world;
however, in attempting to carry out a
“real world” study in a single urban
area, it is very difficult to separate the
influence of oxygenated fuels from all of

the other factors that affect carbon
monoxide concentrations (including
weather, congestion, and changes in the
mix of cars and trucks in the fleet).

The National Academy of Science’s
report points out some areas where
additional research would be useful,
and EPA and the State are working to
design a study to address some of the
uncertainties surrounding the use of
oxygenated fuels. However, the NAS
report and the available scientific data
support continuing the oxygenated fuels
program.

While not a factor in EPA’s decision,
readers may be interested to know that
oxygenated fuels is one of the least
expensive carbon monoxide control
strategies available. In terms of dollars
per ton of pollution eliminated, it is
much cheaper than other alternatives,
such as transportation control measures,
mandatory employee trip reduction,
conversion of vehicles to run on
alternative fuels like propane or natural
gas, or industrial controls. The program
also serves as an important defense
against factors that increase carbon
monoxide emissions in the Denver area,
including growth in daily vehicle miles
travelled, growth in the amount of time
that vehicles spend in congestion, and
growth in the number of sport utility
vehicles and other types of higher-
emitting light-duty trucks on the road.
EPA has substantial evidence at this
time that oxygenated fuels are an
effective means to control carbon
monoxide, and hence it is appropriate to
approve this provision of the CO SIP at
this time.

Shortening of the Oxygenated Fuels
Season

One party submitted comments in
response to EPA’s December 6, 1996
supplemental notice of proposed
rulemaking, proposing approval of the
revisions to Regulation 13 removing the
last two weeks of the oxygenated fuels
season and reproposing approval of the
CO SIPs to incorporate this revision.
This commentor supported EPA’s action
to approve the shortening of the
oxygenated fuels season. The
commentor also raised other issues with
respect to the oxygenated fuels program
which have been addressed above.

Abandoned and Impounded Vehicle
Program

One commentor expressed concern
that the SIP provision preventing re-
registration of abandoned or impounded
pre-1982 vehicles would negatively
impact the collector car industry of the
Denver region and would prevent
owners from recovering stolen vehicles.
Another commentor expressed concern

that this program would unnecessarily
harm lower-income individuals and
artificially increase demand for new
cars. While EPA understands these
concerns, the Act prohibits EPA from
basing its actions concerning SIPs on
considerations involving the economic
reasonableness of State actions. See
Union Electric Co. v. EPA, 427 U.S. 246,
256-266 (1976); 42 U.S.C. section
7410(a)(2).

While EPA is prohibited from basing
its action on the SIP on economic
grounds, EPA has concluded for other
reasons that it should not act on this
element of the SIP. The provision is not
well-defined in the SIP, with the design
and implementation of this program left
up to the discretion of local
jurisdictions, and no credit was taken
for this measure in the attainment
demonstration (see SIP page 1X-4).
Therefore, EPA is not taking action on
this element of the SIP.

Revised Emissions Standards for Pre-
1982 Vehicles

One commentor stated that the
requirement for tighter emissions testing
cutpoints for pre-1982 was arbitrary and
capricious, and unduly impacted
owners of these model year vehicles in
the Denver region. Again, EPA is
prohibited by law from basing its
actions on SIPs on considerations
involving the economic reasonableness
of State actions. However, pre-1982
vehicles were targeted for tighter
cutpoints because 1982 and newer
vehicles are already subject to the more
stringent provisions of the enhanced
vehicle inspection and maintenance
program. Tighter cutpoints for pre-1982
vehicles should result in more high-
emitting vehicles being identified and
repaired through the requirements of
Regulation 11. Data from the enhanced
I/M program show that the average older
vehicle emits carbon monoxide at levels
many times higher than the level at
which they were certified for sale.
However, there is no presumption that
all older vehicles are high emitters, and
vehicles in good operating condition
should not fail the tighter cutpoints.

This commentor also stated that the
State and EPA had failed to consider the
smaller proportion of total VMT
generated by pre-1982 vehicles. The
mobile source emissions modeling
conducted for the SIP is based on
estimates of annual mileage
accumulation and share of daily VMT
for each model year. Thus, the SIP
modeling inputs reflect the smaller
proportion of total VMT generated by
pre-1982 vehicles. While it is true that
pre-1982 vehicles do represent a
relatively small proportion of total
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regional VMT, emissions generated by
these vehicles are still significant
because these vehicles are required to
meet less stringent emissions standards
by the State and EPA, and thus, per-
vehicle emissions are higher. The SIP
estimates that this measure would
provide a CO emission reduction benefit
of 20 tons per day in 1995. EPA believes
the estimates of pre-1982 VMT share
and emissions reductions from the SIP
provision are reasonable.

Another commentor stated that EPA
should give the State the option of
eliminating the I/M program and the
prohibition on re-registration of
abandoned and impounded vehicles in
favor of an enforceable system of user
fees or other economic incentives that
would address the actual contribution of
individual vehicles and drivers to the
region’s pollution problems. The Clean
Air Act requires the State to implement
an enhanced I/M program that meets
certain minimum requirements.
However, the Act would allow the State
to revise its SIP at any time to add the
type of program mentioned by the
commentor, as long as the program
meets the SIP requirements of Section
110. EPA does not have to take any type
of action in order to enable the State to
develop and submit this type of SIP
revision. As noted above, EPA is not
acting on the SIP provision that
prohibits re-registration of abandoned
and impounded vehicles.

Transportation Control Measures
(TCMs)

One commentor felt that EPA’s
description of the relationship of the
TCMs to the SIP as a whole was unclear.
This commentor felt that EPA was
interpreting the SIP to incorporate the
TCMs as part of the attainment
demonstration, in addition to
incorporating the TCMs as contingency
measures.

Further review of the SIP confirms
that the TCMs are only meant to be
incorporated as contingency measures.
This intent is clearly stated in the SIP
on pages VI-3 and X-1. The SIP states
the intent of the area to implement the
contingency measures early, as allowed
by EPA policy, to obtain additional
emission reductions. Chapter XII of the
SIP, Attainment Demonstration, clearly
demonstrates that these measures are
not necessary for the Denver area to
attain the CO NAAQS by December 31,
2000. Thus, EPA is clarifying that the
TCMs are intended to be enforceable
provisions of the SIP only as
contingency measures, with
implementation required only in the
event that the contingency measures are
triggered (through the mechanisms

discussed in the proposal). The State
has made an adequate showing that
TCMs are not needed for attainment, as
required by section 187(a)(2)(B) of the
Act.

Another commentor stated that the
requirements of the Act for TCMs in
Denver had not been met. EPA believes
that the State and the Regional Air
Quality Council have correctly
interpreted the Act’s requirements for
TCMs, that the TCM provisions of the
SIP are adequate, and that the SIP
contains an adequate showing that
TCMs are not necessary for attainment.

This commentor also stated that EPA
should require annual reporting on the
effectiveness and implementation of
TCMs and other control strategies. EPA
notes that periodic reporting is already
required for a number of control
measures and does not believe that
further reporting is necessary at this
time. For example, the Act requires
annual reporting of VMT and a
comparison of actual VMT with the SIP
forecasts. The State has complied with
these requirements. The Act and EPA’s
transportation conformity rule (58 FR
62188, November 24, 1993) also require
that the Denver Regional Council of
Governments (DRCOG) report on the
implementation status of TCMs each
time a conformity determination is
made, and prohibit conformity findings
if TCMs are not being implemented as
required by the SIP. The State also
produces annual reports on the
effectiveness of the SIP’s two major
control strategies, the I/M and
oxygenated fuels programs, as required
by State law. EPA’s I/M regulations (40
CFR Part 51, Subpart S) also require
periodic evaluation of and reporting on
the effectiveness of the I/M program.

Contingency Measures

One commentor stated that the SIP
does not contain adequate contingency
measures, and that EPA should require
the State to implement the contingency
measures based on the Denver area’s
failure to attain. This commentor also
stated that it was insufficient for the SIP
to describe existing conditions as
contingency measures which have
already been implemented.

As discussed in the proposal (61 FR
36009, July 9, 1996), the SIP TCMs
exceed the minimum emission
reductions established in EPA guidance,
and EPA considers these measures
adequate. Although the State has chosen
to voluntarily implement many of the
contingency measures, and thus obtain
the benefits of early emissions
reductions, the commentor is correct
that EPA is not requiring the State to
implement the contingency measures in

the SIP based on the area’s failure to
attain the standard by the end of 1995.
EPA believes it is neither necessary nor
appropriate to do so. This is because
EPA’s approval of this Serious area CO
SIP, which the State has been
implementing since 1994, obviates the
need for Moderate area contingency
measures. Contingency measures for a
Moderate CO nonattainment area with a
design value greater than 12.7 ppm are
intended to provide emissions
reductions while the State revises its
SIP to meet Serious area SIP
requirements. Here the State has already
submitted a Serious area SIP that
demonstrates attainment of the CO
standard by the end of 2000, and EPA

is approving it.

In addition, there is no EPA-approved
Moderate area CO SIP for the Denver
area on which EPA can base a
requirement that the State implement
contingency measures for the failure to
attain the CO standard by the end of
1995. If an EPA-approved Moderate area
CO SIP had been in place at the time the
area violated the CO standard in 1995,
EPA would have required the State to
implement the contingency measures
contained in that SIP. In the Serious
area SIP that the State has submitted
and that EPA is approving today,
contingency measures are tied to the
2000 attainment date. There is no basis
or necessity for EPA to require the State
to implement contingency measures
based on the area’s failure to attain the
CO standard by the end of 1995.

The SIP envisions that the TCMs
identified as contingency measures will
be implemented early. This is
acceptable to EPA. EPA policy (August
13, 1993 memorandum from G.T. Helms
to regional Air Branch Chiefs entitled
“Early Implementation of Contingency
Measures for Ozone and Carbon
Monoxide Nonattainment Areas’)
encourages the early implementation of
contingency measures for the additional
emission reductions and progress
toward attainment that they provide.
EPA believes that requiring states to
adopt additional contingency measures
to replace measures that were
implemented early would only
discourage early implementation and
the resulting additional emission
reductions.

Reclassification to Serious

Two commentors expressed concern
over EPA’s proposed reclassification of
the Denver area from Moderate to
Serious for CO, given the small number
and low absolute value of violations in
recent years. These commentors felt that
EPA should recognize Denver’s progress
toward attainment of the CO NAAQS in
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recent years. EPA recognizes that
Denver has taken significant steps to
reduce CO levels and make progress
toward attainment, including
implementation of a comprehensive
woodburning control program, the
nation’s first oxygenated fuels program,
and an effective enhanced I/M program.
However, as explained in the proposed
rulemaking, the unambiguous
provisions of the CAA and recent
ambient values for CO in Denver compel
EPA to take this action.

One commentor stated that the SIP
does not contain the elements required
for a Serious area SIP. As discussed in
detail in the proposal, EPA believes that
the SIP does contain all required
elements.

Attainment Demonstration

One commentor submitted extensive
comments on the adequacy of the
attainment demonstration. This
commentor felt that the attainment
demonstration was inadequate because
it did not consider other downtown
intersections with the potential of
experiencing high concentrations of CO
and because growth projections used in
the modeling underestimate the amount
of growth in traffic that has occurred in
the Denver area since the attainment
demonstration was submitted to EPA.

The State performed preliminary
CAL3QHC modeling of CO
concentrations at three intersections in
the downtown area: Speer and Auraria
Boulevard, Broadway and Colfax, and
Broadway and Champa. The CAMP air
guality/meteorology monitoring station,
which has historically recorded the
highest levels of CO in the Denver area,
is located adjacent to the intersection of
Broadway and Champa. The
preliminary modeling results showed
predicted concentrations at the Speer/
Auraria and Broadway/Colfax
intersections that were up to 6 parts per
million (ppm) higher than
concentrations predicted at the CAMP
intersection. However, the State selected
only Broadway and Champa (CAMP) for
use in the SIP attainment demonstration
because the on-site air quality and
meteorological data available at this
location provided more confidence in
the modeling results. To ensure that
higher concentrations exceeding the
NAAQS do not occur at other
downtown locations the State has
performed supplemental CO monitoring
studies at all three intersections and
elsewhere in the Denver urban core. The
results to date have continued to
support the use of CAMP as the
maximum concentration downtown site;
CAMP continues to record higher CO
design value concentrations than any

other location in the Denver metro
monitoring network.

The commentor stated that EPA has
not applied its modeling standards,
guidance, and protocols consistently to
the choice of intersections or to the
attainment demonstration generally.
EPA (both Region VIII and the national
Model Clearinghouse) reviewed the
State’s analysis and found that it was
consistent with national modeling
policy and other recent Urban Airshed
Model/CAL3QHC modeling
applications. EPA believes that modeled
concentrations at Speer/Auraria and
Broadway/Colfax are unreliable and
therefore is not requiring the State to
use the preliminary CAL3QHC
intersection modeling results to
demonstrate attainment at these two
intersections. EPA’s position is based on
the following factors: (1) Saturation CO
monitoring studies in the downtown
area and continuous wintertime
monitoring since 1994 at Speer/Auraria
do not support the modeled predictions
of higher concentrations at these
locations; (2) estimated wind speeds at
Speer/Auraria and Broadway/Colfax
during both episodes modeled were
frequently below the stated threshold of
the CAL3QHC model and are not
considered valid for use in the model;
(3) there is a possibility that ““cold start”
vehicle emissions may have been
overestimated at these intersections,
artificially increasing predicted
concentrations; and (4) micro-
meteorological effects of high-rise office
buildings significantly increase
modeling uncertainties at these
intersections, where on-site
meteorological data was not available.

EPA also notes that the State followed
the criteria contained in the Guideline
for Modeling Carbon Monoxide from
Roadway Intersections (EPA-454/R—92—
005) in identifying the six busiest
intersections for the SIP analysis. State
modeling of these intersections showed
compliance with the NAAQS. However,
these intersections are all located
outside of the downtown area;
downtown is where the highest
concentrations have historically been
measured. EPA subsequently requested
the State to model an additional
intersection in the downtown urban
core in order to assure attainment of the
NAAQS. However, the State’s
compliance with this request goes
beyond the usual requirements for a CO
SIP attainment demonstration analysis.

The commentor suggested that
meteorological and other data are
available that are more than adequate
for modeling intersections other than
CAMP. To EPA’s knowledge, CAMP is
the only intersection with representative

on-site meteorology data for the periods
that were modeled. Off-site meteorology
was available at the Tivoli site for
portions of the SIP episodes modeled,
but this site is located several hundred
meters south of the current intersection
of Speer and Auraria. EPA reviewed the
Tivoli site and determined that
meteorological data collected at this
location would not be representative of
conditions at the intersection. Winds at
the Speer and Auraria intersection
would be affected to a far greater degree
by building wake effects than the Tivoli
site. In addition, there have been
extensive changes to the roadway and
construction of additional structures in
the area since the Tivoli data were
obtained in 1988. No data whatsoever
were available for the Broadway and
Colfax intersection.

The commentor referred to critiques
of the attainment demonstration
developed by State staff and by outside
sources. EPA has not been provided
with and is not aware of any State or
outside critiques of the attainment
demonstration. EPA was provided with
preliminary modeling results for the
Speer and Auraria and Broadway and
Colfax intersections by APCD staff
members that were based on the Tivoli
and CAMP meteorological/air quality
data. In addition to using non-
representative data, the analysis
contained a number of modeling
assumptions that were not consistent
with the EPA Guideline on Air Quality
Models or the CAL3QHC Model Users
Manual, including incorrect
atmospheric stabilities and wind speeds
lower than the acceptable threshold for
the CAL3QHC model. The final
CAL3QHC modeling submitted by the
APCD did not contain intersection
modeling for the two intersections
where on-site data were not available.
EPA concurs with the final modeling
analysis submitted by the State. This
decision is supported by the
supplemental CO monitoring studies
that have been performed in the
downtown area. These studies support
the continued use of CAMP as the
maximum concentration downtown site.

The commentor also suggested that
EPA applied a different set of review
criteria to the downtown intersections
than to suburban sites, because the
downtown intersections showed high
CO concentrations that would trigger
more stringent control strategies, and
suggested that these different criteria led
to high concentration intersections
downtown being dropped from the SIP
analysis. The reason the modeling
results for the two intersections in the
downtown area were dropped is that the
CAL3QHC model could not be applied
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appropriately given the effects of nearby
downtown buildings on wind flow and
the lack of representative on-site data.
Building effects were not an issue at the
six suburban intersections modeled in
the SIP.

The commentor implied that EPA was
basing its decision to approve the SIP on
“voluntary” compliance with EPA
requests, ‘“‘understandings’ between
State and EPA staff, and written and
unwritten EPA *‘guidance”. The
commentor suggested that EPA was
honoring a “deal’ that violates the letter
and intent of the Act. EPA believes that
the attainment demonstration meets the
requirements of the Act. EPA addresses
the commentor’s specific concerns
regarding the attainment demonstration
in other portions of this response. EPA
is not basing its decision to approve the
SIP on any “‘deals’ or improper
“understandings” reached with the
State, but on the SIP’s compliance with
the Act. EPA does not know what the
commentor is referring to when it writes
about “voluntary” compliance with EPA
requests. To the extent EPA has offered
guidance to the State, EPA believes such
guidance has been consistent with the
Act or a reasonable interpretation of the
Act.

The commentor noted that many large
projects have been planned or built
since the attainment demonstration was
submitted to EPA, and that newer
growth projections show higher levels of
traffic than those considered in the SIP.
Two of the facilities specifically
mentioned by the commentor (Coors
Field and Elitch’s) would not be
expected to affect Denver’s ability to
attain the CO standard, since they are
not operational during the winter season
when the highest values of CO are
measured in Denver. The proposed
Pepsi Center, which could impact
Denver’s ability to attain the NAAQS
due to its potential proximity to one of
the downtown intersections where
elevated values of CO have been
monitored, has not been approved by
the City and County of Denver, and
there is apparently some possibility that
this facility may not be located
downtown at all. Denver is currently
examining the traffic and air quality
impacts of a wide range of potential
development in the lower downtown
area through its Central Platte Valley
Multimodal Access and Air Quality
Study.

The comment regarding newer
projections of traffic growth apparently
refers to revised estimates of daily
vehicle miles travelled produced by
DRCOG in the summer and fall of 1996.
In early 1996, DRCOG made some
improvements to its transportation

demand model (used for transportation
planning, and to produce estimates of
future VMT and speeds for air quality
planning purposes) and validated the
model with actual 1995 traffic counts
recorded in Denver. These adjustments
led to revised estimates of
approximately 49 million miles per day
of traffic in the Denver area (the
previous modeled estimate had been
approximately 45 million miles per
day). Part of this estimated increase is
due to actual growth in traffic in the
Denver region, and part of it is due to
use of improved methodologies for
traffic counting in the region.

In November 1996, Colorado
submitted its 1996 report of 1995 actual
annual VMT, as required by the SIP’s
VMT tracking provisions and the Act.
This report showed that actual 1995
VMT were 4.4% greater than the SIP
projections and 1.3% greater than the
most recent revised projection for 1995.
These exceedances are within the
allowable limits of EPA’s VMT Tracking
Program guidance (5.0% and 3.0% for
the respective VMT projections). EPA
established these tolerances in
recognition of the uncertainty inherent
in attempting to measure actual VMT in
a large urban area. Since the most recent
reported actual annual VMT is within
these allowable tolerances, the State is
not required to implement its
contingency measures, and no revision
to the SIP is required. If a subsequent
VMT tracking report shows that the SIP
VMT projections (or updated forecasts)
are exceeded by greater than the
margins of error allowed by EPA
guidance, implementation of the
contingency measures will be required,
along with a revision to the SIP if
necessary.

EPA believes that the State has
followed the proper procedures (as
outlined in EPA’s guidance and the
SIP’s VMT Tracking Program protocol)
in generating the annual VMT reports
that EPA is relying on for its approval
of the SIP. Several factors are involved
in comparing estimates of daily VMT to
estimates of annual VMT, including: (1)
The geographic area covered by the
different estimates; (2) whether average
daily traffic or average weekday traffic
are used; (3) the differences between the
traffic counting network used by
DRCOG for its model validation, and the
network required for use by the
Colorado Department of Transportation
in generating the Highway Performance
Monitoring System (HPMS) VMT data
that the VMT Tracking Program traffic
estimates are based on (use of HPMS
data is required by EPA and U.S.
Department of Transportation
guidance); and (4) the assumptions

behind the original VMT estimates in
the SIP.

There are a number of other factors
that protect the SIP’s attainment
demonstration from growth in VMT.
First, under the requirements of the
EPA/DOT transportation conformity
rule, DRCOG'’s transportation plans and
transportation improvement programs
must comply with the emissions budget
for CO contained in the CO SIP, even if
unexpected increases in VMT occur
after the SIP is adopted. This budget
protects the Denver area against future
violations of the CO NAAQS in the face
of growing VMT. If the budget cannot be
met, DRCOG cannot adopt any new
plans and TIPs, and no new regionally
significant projects can be approved.
Thus, failure to meet the budget has the
same or greater effect as the imposition
of highway sanctions under section 179
of the Act. Second, it is important to
note that virtually all of the growth in
the metro area has occurred not in the
downtown area, where the violations of
the NAAQS have been monitored, but in
outlying portions of the metro area.
Thus, EPA would expect that VMT in
the downtown area would increase at a
lower rate than VMT for the metro area
as a whole. This is supported by traffic
counts at locations near downtown,
which show that traffic in the central
area increased at a rate of approximately
2-3% per year between 1990 and 1995,
even though DRCOG estimates that
traffic has increased approximately
4.5% per year regionwide. Finally, the
air quality trends information submitted
with the State’s March 1996 milestone
report shows that the Denver area is
ahead of schedule to attain the CO
NAAQS even with the higher-than-
expected estimates of daily VMT.

Based on its conclusion that the
attainment demonstration was
inadequate, this commentor further
concluded that the control strategies
submitted with the SIP are insufficient
to provide for attainment of the NAAQS.
EPA’s general response to this assertion
is that the attainment demonstration is
adequate, and that the modeling
summarized in Chapter XIlI of the SIP
and submitted to EPA demonstrates that
the SIP will provide for attainment with
the control measures included in the
SIP.

The commentor stated that the SIP
does not include a requirement that
gasoline sold during the winter months
include a level of oxygen sufficient to
attain the NAAQS. As discussed above,
the SIP includes a requirement for a
3.1% minimum oxygen content; the
attainment demonstration shows that
this level of oxygen is necessary and
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sufficient to provide for attainment of
the NAAQS.

The commentor stated that there is no
indication that the State will apply the
requirements for content and analysis of
transportation plans, programs and
projects contained in the conformity
regulations. These requirements for
nonattainment areas classified as
serious and above are enforceable
through the EPA/DOT conformity
regulation, and DRCOG must comply
with them when they take effect. There
is no requirement in the conformity rule
or in the Act that these provisions be
incorporated into the CO SIP. However,
they are mentioned on page |-4 of the
SIP.

The commentor stated that the SIP
does not satisfy section 110(a)(2) of the
Act. As outlined in detail in the
Technical Support Document for EPA’s
proposed action, the SIP does satisfy the
SIP content requirements of section
110(a)(2).

The commentor stated that the SIP
does not contain adequate measures to
control stationary source emissions.
Stationary point source emissions
represent only 1.1% of base case
emissions (based on actual emissions)
and 5.6% of attainment year emissions
(based on allowable emissions). None of
the major sources are located in close
proximity to the downtown monitors
which record high concentrations, and
these sources have little or no impact on
Denver’s ability to attain the NAAQS.
However, stationary point sources of CO
are regulated by Colorado Regulation
No. 1 (Particulates, Smokes, CO and
Sulfur Oxides). As noted above,
woodburning is already regulated by
Regulation No. 4; woodburning also has
very little impact on the downtown
monitoring sites. The remaining
stationary sources of emissions are
natural gas combustion and structural
fires, which contribute a total of less
than 1% to the attainment year
inventory and again have very little
impact on the high concentration
monitoring sites.

The commentor stated that the SIP
should include a mandatory employer-
based trip reduction program, or
demonstrate that such a program is not
necessary to demonstrate attainment of
the NAAQS. As noted in the proposal,
Congress revised the Act in 1995 to
make submittal of trip reduction
programs voluntary. Thus, EPA could
not require the State to submit such a
program even if the attainment
demonstration were to be found
inadequate.

The commentor noted that the SIP
does not contain an adequate milestone,
nor does it contain an economic

incentive program for implementation
should the milestone not be met.
Neither the Act nor EPA policy establish
requirements for milestones, so the State
was free to adopt its 1995 base case
emission inventory as the milestone.
The base case represents progress
toward attainment (emissions in the
1995 base case were substantially lower
than 1990 emissions), which is the
intent of this requirement of the Act.
Also, the Act does not require submittal
of an economic incentive program until
after either (1) the milestone has been
missed or (2) the Denver area fails to
attain by December 31, 2000. Thus, the
SIP is not deficient in this regard.

Finally, the commentor stated that
EPA should expressly incorporate the
baseline (pre-existing) control strategies
in its approval of this SIP, that EPA
should make it clear that its approval of
the SIP is based on the understanding
that these control strategies will remain
in place, and that EPA should withdraw
its approval of the SIP should these
control strategies be weakened. As
noted in the proposal, the baseline
strategies relied upon in the attainment
demonstration have already been
incorporated into the Colorado SIP,
making them federally enforceable; the
new control strategies will also be
incorporated into the SIP with EPA’s
final action on the SIP. EPA’s approval
is based on the enforceability of these
measures and the SIP’s stated intention
that these measures continue to be
implemented. If, subsequent to EPA
approval, control measures are
weakened or discontinued, EPA’s
available responses include making a
finding of SIP non-implementation
under section 179(a)(4) and/or section
113(a)(2) of the Act, or making a finding
of SIP inadequacy and issuing a call for
a SIP revision under Section 110(k)(5) of
the Act. EPA believes that these
mechanisms, along with EPA’s and
citizens’ ability to directly enforce SIP
requirements, are adequate to ensure
that pre-existing control measures
continue to be implemented.

Approval of the SIP

While several parties requested that
EPA disapprove the SIP, for reasons
discussed above, two commentors
supported EPA’s approval of the SIP.
EPA is proceeding with final approval
of the CO SIP for the reasons discussed
above and in our July 9, 1996 and
December 6, 1996 notices of proposed
rulemaking.

I11. Implications of Today’s Final
Action

In today’s action, EPA is approving
SIP revisions submitted by the Governor

onJjuly 11, 1994, July 13, 1994,
September 29, 1995, and December 22,
1995. Specifically, EPA is (1) approving
the July 11, 1994 attainment
demonstration, VMT tracking and
forecasting program, TCM, and
contingency measures submittals for
Denver; (2) approving the July 13, 1994
attainment demonstration and
contingency measures submittals for
Longmont; (3) approving the control
strategies for Denver, including the
September 29, 1995 submittal of
revisions to Regulations 11 and 13 (I/M
and oxygenated fuels); and (4)
approving the further revisions to
Regulation 13 submitted on December
22,1995 that shorten the effective
period of the oxygenated fuels program.
For the reasons discussed in Section Il
of this document, EPA is not taking
action on the SIP provision submitted
onJuly 11, 1994 that calls for a
prohibition of the re-registration of
abandoned and impounded vehicles.

In this document, EPA is also making
a finding that the Denver/Boulder
carbon monoxide nonattainment area
did not attain the NAAQS by the
required attainment date of December
31, 1995, and is revising the area’s
classification for carbon monoxide in 40
CFR Part 81 from Moderate to Serious.
This finding is based on air quality data
revealing more than one exceedance of
the CO NAAQS during calendar year
1995, resulting in a design value higher
than the NAAQS for the period 1994—
95. By action dated December 20, 1994,
the EPA Administrator delegated to the
Regional Administrators the authority to
determine whether CO nonattainment
areas attained the NAAQS, and to
reclassify those that did not.

EPA has reviewed this request for
revision of the federally-approved SIP
for conformance with the provisions of
the Act. EPA has determined that this
action conforms with those
requirements.

Nothing in this action should be
construed as permitting or allowing or
establishing a precedent for any future
request for revision to any State
Implementation Plan. Each request for
revision to any State Implementation
Plan shall be considered separately in
light of specific technical, economic,
and environmental factors and in
relation to relevant statutory and
regulatory requirements.

IV. Executive Order (EO) 12866

Under EO 12866, 58 FR 51735
(October 4, 1993), EPA is required to
determine whether regulatory actions
are significant and therefore should be
subject to OMB review, economic
analysis, and the requirements of the
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EO. The EO defines a “‘significant
regulatory action” as one that is likely
to result in a rule that may (1) have an
annual effect on the economy of $100
million or more or adversely affect, in

a material way, the economy, a sector of
the economy, productivity, competition,
jobs, the environment, public health or
safety, or State, local, or tribal
governments or communities; (2) create
a serious inconsistency or otherwise
interfere with an action taken or
planned by another agency; (3)
materially alter the budgetary impact of
entitlements, grants, user fees, or loan
programs or the rights and obligations of
recipients thereof; or (4) raise novel
legal or policy issues arising out of legal
mandates, the President’s priorities, or
the principles set forth in the Executive
Order.

Today’s SIP-related actions have been
classified as Table 3 actions for
signature by the Regional Administrator
under the procedures published in the
Federal Register on January 19, 1989
(54 FR 2214-2225), as revised by a July
10, 1995 memorandum from Mary
Nichols, Assistant Administrator for Air
and Radiation. The Office of
Management and Budget has exempted
these regulatory actions from EO 12866
review.

Likewise, EPA has determined that
today’s finding of failure to attain would
result in none of the effects identified in
section 3(f) of the EO. Under Section
186(b)(2) of the Clean Air Act, findings
of failure to attain and reclassification of
nonattainment areas are based upon air
quality considerations and must occur
by operation of law in light of certain air
quality conditions. They do not, in and
of themselves, impose any new
requirements on any sectors of the
economy. In addition, because the
statutory requirements are clearly
defined with respect to the differently
classified areas, and because those
requirements are automatically triggered
by classifications that, in turn, are
triggered by air quality values, findings
of failure to attain and reclassification
cannot be said to impose a materially
adverse impact on State, local, or tribal
governments or communities.

V. Regulatory Flexibility

Under the Regulatory Flexibility Act,
5 U.S.C. section 600 et. seq., EPA must
prepare a regulatory flexibility analysis
assessing the impact of any proposed or
final rule on small entities (5 U.S.C.
sections 603 and 604). Alternatively,
EPA may certify that the rule will not
have a significant impact on a
substantial number of small entities.
Small entities include small businesses,
small not-for-profit enterprises, and

government entities with jurisidiction
over populations that are less than
50,000.

SIP revision approvals under Section
110 and Subchapter |, Part D, of the
CAA do not create any new
requirements, but simply approve
requirements that the State is already
imposing. Therefore, because the
Federal SIP approval process does not
impose any new requirements, EPA
certifies that this final rule would not
have a significant impact on any small
entities affected. Moreover, due to the
nature of the Federal-State relationship
under the CAA, preparation of a
regulatory flexibility analysis would
constitute Federal inquiry into the
economic reasonableness of State
actions. The CAA forbids EPA to base
its actions concerning SIPs on such
grounds. Union Electric Co. v.

U.S.E.P.A., 427 U.S. 246, 256-266 (S. Ct.

1976); 42 U.S.C. section 7410(a)(2).

As discussed in section IV of this
document, findings of failure to attain
and reclassification of nonattainment
areas under Section 186(b)(2) of the
CAA do not, in and of themselves,
create any new requirements. Therefore,
| certify that today’s final action does
not have a significant impact on small
entities.

VI. Unfunded Mandates

Under Section 202 of the Unfunded
Mandates Reform Act of 1995
(“Unfunded Mandates Act”), signed
into law on March 22, 1995, EPA must
prepare a budgetary impact statement to
accompany any proposed or final rule
that includes a Federal mandate that
may result in estimated costs to State,
local, or tribal governments in the
aggregate, or to the private sector, of
$100 million or more. Under Section
205, EPA must select the most cost-
effective and least burdensome
alternative that achieves the objectives
of the rule and is consistent with
statutory requirements. Section 203
requires EPA to establish a plan for
informing and advising any small
governments that may be significantly
or uniquely impacted by the rule.

EPA has determined that today’s final
approval actions do not include a
Federal mandate that may result in
estimated costs of $100 million or more
to either State, local or tribal
governments in the aggregate, or to the
private sector. These Federal actions
approve pre-existing requirements
under State or local law, and impose no
new requirements. Accordingly, no
additional costs to State, local or tribal
governments, or to the private sector,
result from these actions.

Likewise, EPA believes, as discussed
in section IV of this document, that the
finding of failure to attain and
reclassification to Serious are factual
determinations based upon air quality
data and must occur by operation of law
and, hence, do not impose any federal
intergovernmental mandate, as defined
in section 101 of the Unfunded
Mandates Act.

VII. Small Business Regulatory
Enforcement Fairness Act (SBREFA)

Under 5 U.S.C. 801(a)(1)(A) as added
by the Small Business Regulatory
Enforcement Fairness Act of 1996, EPA
submitted a report containing this rule
and other required information to the
U.S. Senate, the U.S. House of
Representatives and the Comptroller of
the General Accounting Office prior to
publication of the rule in today’s
Federal Register. This rule is not a
“major rule” as defined by 5 U.S.C.
804(2).

VIII. Petitions for Judicial Review

Under Section 307(b)(1) of the Act,
petitions for judicial review of this
action must be filed in the United States
Court of Appeals for the appropriate
circuit by May 9, 1997. Filing a petition
for reconsideration by the Administrator
of this final rule does not affect the
finality of this rule for the purposes of
judicial review nor does it extend the
time within which a petition for judicial
review may be filed, and shall not
postpone the effectiveness of such rule
or action. This action may not be
challenged later in proceedings to
enforce its requirements (see Section
307(b)(2)).

List of Subjects
40 CFR Part 52

Environmental protection, Air
pollution control, Carbon monoxide,
Incorporation by reference,
Intergovernmental relations, and
Reporting and recordkeeping
requirements.

40 CFR Part 81

Environmental protection, Air
pollution control, National parks,
Wilderness areas.

Dated: January 31, 1997.

Max H. Dodson,
Acting Regional Administrator.

Chapter I, title 40 of the Code of
Federal Regulations is amended as
follows:

PART 52—[AMENDED]

1. The authority citation for Part 52
continues to read as follows:
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Authority: 42 U.S.C. 7401-7671q.

Subpart G—Colorado

2. Section 52.320 is amended by
adding paragraph (c)(80) to read as
follows:

§52.320 Identification of plan.
* * * * *
(C) * * *

(80) On July 11, 1994, July 13, 1994,
September 29, 1995, and December 22,
1995, the Governor of Colorado
submitted revisions to the Colorado
State Implementation Plan (SIP) to
satisfy those CO nonattainment area SIP

requirements for Denver and Longmont,
Colorado due to be submitted by
November 15, 1992, and further
revisions to the SIP to shorten the
effective period of the oxygenated fuels
program. EPA is not taking action on the
SIP provision submitted on July 11,
1994 that calls for a prohibition of the
re-registration of abandoned and
impounded vehicles.

(i) Incorporation by reference.

(A) Regulation No. 11, Motor Vehicle
Emissions Inspection Program, 5 CCR
1001-13, as adopted on September 22,
1994, effective November 30, 1994.
Regulation No. 13, Oxygenated Fuels

COLORADO—CARBON MONOXIDE

Program, 5 CCR 1001-16, as adopted on
October 19, 1995, effective December
20, 1995.

PART 81—[AMENDED]

1. The authority citation for Part 81
continues to read as follows:

Authority: 42 U.S.C. 7401-7671q.

2. In 81.306, the Carbon Monoxide
table is amended by revising the entry
for “Denver-Boulder Area” to read as
follows:

§81.306 Colorado.

* * * *

Designation Classification

Designated area
Date *

Type Date 1 Type

* * * * *

Denver-Boulder Area:
The boundaries for the Denver nonattainment area for carbon monoxide (CO)
are described as follows: Start at Colorado Highway 52 where it intersects the
eastern boundary of Boulder County; Follow Highway 52 west until it inter-
sects Colorado Highway 119; Follow northern boundary of Boulder city limits
west to the 6000-ft. elevation line; Follow the 6000-ft. elevation line south
through Boulder and Jefferson Counties to US 6 in Jefferson County; Follow
US 6 west to the Jefferson County-Clear Creek County line; Follow the Jeffer-
son County western boundary south for approximately 16.25 miles; Follow a
line east for approximately 3.75 miles to South Turkey Creek; Follow South
Turkey Creek northeast for approximately 3.5 miles; Follow a line southeast
for approximately 2.0 miles to the junction of South Deer Creek Road and
South Deer Creek Canyon Road; Follow South Deer Creek Canyon Road
northeast for approximately 3.75 miles; Follow a line southeast for approxi-
mately five miles to the northern-most boundary of Pike National Forest where
it intersects the Jefferson County-Douglas County line; Follow the Pike Na-
tional Forest boundary southeast through Douglas County to the Douglas
County-El Paso County line; Follow the southern boundary on Douglas Coun-
ty east to the Elbert County line; Follow the eastern boundary of Douglas
County north to the Arapahoe County line; Follow the southern boundary of
Arapahoe County east to Kiowa Creek; Follow Kiowa Creek northeast through
Arapahoe and Adams Counties to the Adams-Weld County line; Follow the
northern boundary of Adams County west to the Boulder County line; Follow
the eastern boundary of Boulder County north to Highway 52.
Adams County (part)
Arapahoe County (part)
Boulder County (part)
Denver County (part)
Douglas County (part)
Jefferson County (part)

4/9/97
4/9/97
4/9/97
4/9/97
4/9/97
4/9/97

Serious.
Serious.
Serious.
Serious.
Serious.
Serious.

Nonattainment
Nonattainment
Nonattainment
Nonattainment
Nonattainment
Nonattainment

1 This date is November 15, 1990, unless otherwise noted.

* * * *

[FR Doc. 97-5765 Filed 3—7-97; 8:45 am]
BILLING CODE 6560-50-P

* SUMMARY: This notice expands the list of

acceptable substitutes for ozone-
depleting substances (ODS) under the
U.S. Environmental Protection Agency’s
(EPA) Significant New Alternatives
Policy (SNAP) program.

40 CFR Part 82

[FRL-5701-1] EFFECTIVE DATE: March 10, 1997.

ADDRESSES: Information relevant to this
notice is contained in Air Docket A—91—
42, Central Docket Section, South
Conference Room 4, U.S. Environmental
Agency, 401 M Street, S.W.,
Washington, D.C. 20460. Telephone:

Protection of Stratospheric Ozone

AGENCY: Environmental Protection
Agency.
ACTION: Notice of acceptability.

(202) 260-7548. The docket may be
inspected between 8:00 a.m. and 5:30
p.m. weekdays. As provided in 40 CFR
part 2, a reasonable fee may be charged
for photocopying.

FOR FURTHER INFORMATION CONTACT:
Sally Rand at (202) 233-9739 or fax
(202) 233-9577, U.S. EPA, Stratospheric
Protection Division, 401 M Street, S.\W.,
Mail Code 6205J, Washington, D.C.
20460; EPA Stratospheric Ozone
Protection Hotline at (800) 296-1996;
EPA World Wide Web Site at http://
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www.epa.gov/ozone/title6/snap/
snap.html.
SUPPLEMENTARY INFORMATION:
I. Section 612 Program
A. Statutory Requirements
B. Regulatory History
Il. Listing of Acceptable Substitutes
A. Refrigeration and Air Conditioning:
Substitutes for Class | Substances
B. Foam Blowing
I11. Additional Information
Appendix A— Summary of Acceptable
Decisions

l. Section 612 Program

A. Statutory Requirements

Section 612 of the Clean Air Act
authorizes EPA to develop a program for
evaluating alternatives to ozone-
depleting substances. EPA refers to this
program as the Significant New
Alternatives Policy (SNAP) program.
The major provisions of section 612 are:

Rulemaking—Section 612(c) requires
EPA to promulgate rules making it
unlawful to replace any class |
(chlorofluorocarbon, halon, carbon
tetrachloride, methyl chloroform,
methyl bromide, and
hydrobromofluorocarbon) or class Il
(hydrochlorofluorocarbon) substance
with any substitute that the
Administrator determines may present
adverse effects to human health or the
environment where the Administrator
has identified an alternative that (1)
reduces the overall risk to human health
and the environment, and (2) is
currently or potentially available.

Listing of Unacceptable/Acceptable
Substitutes—Section 612(c) also
requires EPA to publish a list of the
substitutes unacceptable for specific
uses. EPA must publish a corresponding
list of acceptable alternatives for
specific uses.

Petition Process—Section 612(d)
grants the right to any person to petition
EPA to add a substance to or delete a
substance from the lists published in
accordance with section 612(c). The
Agency has 90 days to grant or deny a
petition. Where the Agency grants the
petition, EPA must publish the revised
lists within an additional 6 months.

90-day Notification—Section 612(e)
requires EPA to require any person who
produces a chemical substitute for a
class | substance to notify the Agency
not less than 90 days before new or
existing chemicals are introduced into
interstate commerce for significant new
uses as substitutes for a class |
substance. The producer must also
provide the Agency with the producer’s
unpublished health and safety studies
on such substitutes.

Outreach—Section 612(b)(1) states
that the Administrator shall seek to

maximize the use of federal research
facilities and resources to assist users of
class | and Il substances in identifying
and developing alternatives to the use of
such substances in key commercial
applications.

Clearinghouse—Section 612(b)(4)
requires the Agency to set up a public
clearinghouse of alternative chemicals,
product substitutes, and alternative
manufacturing processes that are
available for products and
manufacturing processes which use
class | and Il substances.

B. Regulatory History

On March 18, 1994, EPA published
the Final Rulemaking (FRM) (59 FR
13044) which described the process for
administering the SNAP program and
issued EPA'’s first acceptability lists for
substitutes in the major industrial use
sectors. These sectors include:
Refrigeration and air conditioning; foam
blowing; solvent cleaning; fire
suppression and explosion protection;
sterilants; aerosols; adhesives, coatings
and inks; and tobacco expansion. These
sectors compose the principal industrial
sectors that historically consumed the
largest volumes of ozone-depleting
compounds.

As described in the final rule for the
SNAP program (59 FR 13044), EPA does
not believe that rulemaking procedures
are required to list alternatives as
acceptable with no limitations. Such
listings do not impose any sanction, nor
do they remove any prior license to use
a substance. Consequently, by this
notice EPA is adding substances to the
list of acceptable alternatives without
first requesting comment on new
listings.

EPA does, however, believe that
Notice-and-Comment rulemaking is
required to place any substance on the
list of prohibited substitutes, to list a
substance as acceptable only under
certain conditions, to list substances as
acceptable only for certain uses, or to
remove a substance from either the list
of prohibited or acceptable substitutes.
Updates to these lists are published as
separate notices of rulemaking in the
Federal Register.

The Agency defines a “‘substitute” as
any chemical, product substitute, or
alternative manufacturing process,
whether existing or new, that could
replace a class | or class Il substance.
Anyone who produces a substitute must
provide the Agency with health and
safety studies on the substitute at least
90 days before introducing it into
interstate commerce for significant new
use as an alternative. This requirement
applies to substitute manufacturers, but
may include importers, formulators or

end-users, when they are responsible for
introducing a substitute into commerce.

EPA published Notices listing
acceptable alternatives on August 26,
1994 (59 FR 44240), January 13, 1995
(60 FR 3318), July 28, 1995 (60 FR
38729), February 8, 1996 (61 FR 4736),
and September 5, 1996 (61 FR 47012),
and published Final Rulemakings
restricting the use of certain substitutes
onJune 13, 1995 (60 FR 31092), May 22,
1996 (61 FR 25585), and October 16,
1996 (61 FR 54030).

1. Listing of Acceptable Substitutes

This section presents EPA’s most
recent acceptable listing decisions for
substitutes for class | and class 11
substances in the following industrial
sectors: refrigeration and air
conditioning, and foam blowing. In this
Notice, EPA has split the refrigeration
and air conditioning sector into two
parts: substitutes for class | substances
and substitutes for class Il substances.
For copies of the full list, contact the
EPA Stratospheric Protection Hotline at
(800) 296-1996.

Parts A through C below present a
detailed discussion of the substitute
listing determinations by major use
sector. Tables summarizing today’s
listing decisions are in Appendix A. The
comments contained in Appendix A
provide additional information on a
substitute, but for listings of acceptable
substitutes, they are not legally binding
under section 612 of the Clean Air Act.
Thus, adherence to recommendations in
the comments is not mandatory for use
as a substitute. In addition, the
comments should not be considered
comprehensive with respect to other
legal obligations pertaining to the use of
the substitute. However, EPA
encourages users of acceptable
substitutes to apply all comments to
their use of these substitutes. In many
instances, the comments simply allude
to sound operating practices that have
already been identified in existing
industry and/or building-code
standards. Thus, many of the comments,
if adopted, would not require significant
changes in existing operating practices
for the affected industry.

A. Refrigeration and Air Conditioning:
Class |

1. Secondary Loop Systems

In the Notice published September 5,
1996 (61 FR 47012) EPA solicited
information about fluids used in
secondary loop systems. EPA believes
that the use of secondary fluids offers
potential environmental and safety
benefits, and requested this information
to determine whether it would be
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appropriate to list secondary fluids
formally under the SNAP program.

EPA received no comments or
information supporting the listing of
these fluids under SNAP. In fact, one
company provided information urging
EPA to not list secondary fluids under
SNAP. The company expressed concern
that listing secondary fluids would
discourage their use and would be
extremely burdensome to the Agency
and the regulated community. The
company also indicated that EPA had
vastly underestimated the number and
variety of fluids used as secondary
fluids.

EPA has decided not to list secondary
fluids under SNAP based on the above
discussion and the lack of information
or data suggesting that the use of these
fluids in secondary loops poses any
environmental or safety risk. EPA is also
sensitive to the resources required for
preparing submissions, reviews, and
listings and to the disincentive that
regulating them may create. However,
EPA will keep abreast of new secondary
fluids as they are introduced in the
market, and may revisit this decision as
appropriate. EPA will also include
information about secondary fluids in
outreach materials and encourage their
use where the potential for
environmental and safety benefits could
be attained.

2. Acceptable Substitutes

Note that EPA acceptability does not
mean that a given substitute will work
in a specific type of equipment within
an end-use. Engineering expertise must
be used to determine the appropriate
use of these and any other substitutes.
In addition, although some alternatives
are listed for multiple refrigerants, they
may not be appropriate for use in all
equipment or under all conditions.

a. HFC-236fa. HFC-236fa, when
manufactured using any process that
does not convert perfluoroisobutylene
(PFIB) directly to HFC-236fa in a single
step, is acceptable as a substitute for
CFC-114 in industrial process

refrigeration. HFC-236fa does not harm
the ozone layer because it does not
contain chlorine. HFC-236fa has an
extremely high 100-year GWP of 6,300,
but its lifetime is considerably shorter
than that of perfluorocarbons. HFC—
236fa is the only alternative submitted
to date that is safe for the ozone layer,
is low in toxicity, and can be a
substitute in industrial process heat
pumps. Note that the prohibition on
venting, which applies to all substitute
refrigerants, was mandated in section
608(c)(2) and took effect on November
15, 1995.

EPA is aware of several methods for
manufacturing HFC-236fa, including
one that produces HFC-236fa directly
from PFIB. PFIB is an extremely toxic
substance that could pose risks in very
small concentrations. Thus, EPA
believes it is appropriate to distinguish
among the different methods for
producing HFC-236fa.

B. Foam Blowing

1. Acceptable Substitutes

a. Polyisocyanurate and Polyurethane
Rigid Boardstock Foam. (a) Saturated
Light Hydrocarbons C3-C6. Saturated
Light Hydrocarbons C3—-C6 are
acceptable substitutes for HCFCs in
polyisocyanurate and polyurethane
rigid boardstock foam. Hydrocarbons are
more flammable than CFCs and HCFCs
and use would likely require additional
investment to assure safe handling, use
and shipping. These hydrocarbons have
zero global warming potential (GWP)
but are volatile organic compounds
(VOCs) and must be controlled as such
under Title I of the Clean Air Act.
Relevant building codes and other safety
requirements necessary for use of
hydrocarbon-blown boardstock foam
would have to be met.

b. Polyurethane Rigid Appliance
Foam. (a) HFC-134a. HFC-134a (or
blends thereof) is an acceptable
substitute for HCFCs in polyurethane
rigid appliance foam. HFC-134a has low
toxicity and is non-flammable.

However, HFC-134a has relatively high

thermal conductivity and has the
potential to contribute to global
warming.

(b) Saturated light hydrocarbons C3—
C6. Saturated light hydrocarbons C3-C6
(or blends thereof) are acceptable
substitutes for HCFCs in polyurethane
rigid appliance foam. Hydrocarbons are
more flammable than CFCs and HCFCs
and use would likely require additional
investment to assure safe handling and
use. These hydrocarbons have zero
global warming potential (GWP) but are
volatile organic compounds (VOCs) and
must be controlled as such under Title
I of the Clean Air Act.

(c) Carbon dioxide. Carbon dioxide (or
blends thereof) is an acceptable
alternative to HCFCs in polyurethane
appliance foam.

I11. Additional Information

Contact the Stratospheric Protection
Hotline at 1-800-296-1996, Monday—
Friday, between the hours of 10:00 a.m.
and 4:00 p.m. (Eastern Standard Time).

For more information on the Agency’s
process for administering the SNAP
program or criteria for evaluation of
substitutes, refer to the SNAP final
rulemaking published in the Federal
Register on March 18, 1994 (59 FR
13044). Federal Register notices can be
ordered from the Government Printing
Office Order Desk (202) 783-3238; the
citation is the date of publication. This
Notice may also be obtained on the
World Wide Web at http://
www.epa.gov/ozone/title6/snap/
snap.html.

List of Subjects in 40 CFR Part 82

Environmental protection,
Administrative practice and procedure,
Air pollution control, Reporting and
recordkeeping requirements.

Dated: February 28, 1997.

Mary D. Nichols,
Assistant Administrator for Air and
Radiation.

Note: The following Appendix will not
appear in the Code of Federal Regulations.

APPENDIX A: SUMMARY OF ACCEPTABLE DECISIONS, REFRIGERATION SECTOR

[Acceptable Decisions]

End-use Substitute

Decision

Comments

CFC-114, Industrial
Process Refrigeration.

HFC-236fa

Acceptable when manufactured using any
process that does not convert
perfluoroisobutylene  (PFIB) directly to
HFC-236fa in a single step, is acceptable
as a substitute for CFC-114 in industrial
process refrigeration.




Federal Register / Vol. 62, No. 46 / Monday, March 10, 1997 / Rules and Regulations

10703

APPENDIX A: SUMMARY OF ACCEPTABLE DECISIONS, REFRIGERATION SECTOR—Continued

[Acceptable Decisions]

End-use Substitute

Decision

Comments

Foam Sector—Acceptable Decisions

HCFCs Rigid poly-
urethane and
polyisocyanurate lam-
inated boardstock.

carbons C3-C6.

HCFCs Rigid poly- HFC-134a ................
urethane appliance.
Saturated Light Hy- Acceptable ...............

drocarbons C3-C6
Carbon Dioxide

Saturated Light Hydro-

Acceptable

Acceptable

Zero ODP and GWP but must adhere to
VOC regulations. Flammable..
Acceptable

Zero ODP and GWP but must adhere to
VOC regulations. Flammable.

Non-flammable and low toxicity but may con-
tribute to global warming.

High thermal conductivity.

[FR Doc. 97-5887 Filed 3—7-97; 8:45 am]
BILLING CODE 6560-50-P

40 CFR Part 180
[OPP-300459; FRL-5591-9]
RIN AB-78

Sulfentrazone; Establishment of
Tolerances

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: This document establishes
tolerances for residues of the herbicide
sulfentrazone (N-[2,4-dichloro-5-[4-
(difluoromethyl)-4,5-dihydro-3-methyl-
5-oxo0-1H-1,2,4-triazol-1-
yl]phenyl]methanesulfonamide) and its
major metabolite 3-hydroxymethyl
sulfentrazone (N-[2,4-dichloro-5-[4-
(difluoromethyl)-4,5-dihydro-3-
hydroxymethyl-5-oxo-1H-1,2,4-triazol-1-
yllphenyl]methanesulfonamide), in or
on the raw agricultural commodity
soybean seed at 0.05 ppm and for
combined inadvertent residues of
sulfentrazone, and its metabolites, 3-
hydroxymethyl sulfentrazone and 3-
desmethyl sulfentrazone [N-[2,4-
dichloro-5-[4-(difluoromethyl)-4,5-
dihydro-5-oxo0-1H-1,2,4-triazol-1-
yllphenyl]methanesulfonamide] in
cereal grains (excluding sweet corn)
forage at 0.2 ppm, straw at 0.6 ppm, hay
at 0.2 ppm, grain at 0.1 ppm, stover at
0.1 ppm, bran at 0.15 ppm and hulls at
0.30 ppm. FMC Corporation submitted a
petition to EPA under the Federal Food,
Drug and Cosmetic Act as amended by
the Food Quality Protection Act of 1996
(Pub. L. 104-170) requesting the
tolerances.

EFFECTIVE DATE: This regulation
becomes effective March 10, 1997.
ADDRESSES: Written objections and
hearing requests, identified by the
docket control number, [PF-670/OPP—

300459], may be submitted to: Hearing
Clerk (1900), Environmental Protection
Agency, Rm. M3708, 401 M St., SW.,
Washington, DC 20460. Fees
accompanying objections and hearing
requests shall be labeled Tolerance
Petition Fees and forwarded to: EPA
Headquarters Accounting Operations
Branch, OPP (Tolerance Fees), P.O. Box
360277M, Pittsburgh, PA 15251. A copy
of any objections and hearing requests
filed with the Hearing Clerk should be
identified by the docket control number
and submitted to: Public Response and
Program Resources Branch, Field
Operations Division (7506C), Office of
Pesticide Programs, Environmental
Protection Agency, 401 M St., SW.,
Washington, DC 20460. In person, bring
copy of objections and hearing requests
to: Rm. 1132, CM #2, 1921 Jefferson
Davis Hwy., Arlington, VA 22202. A
copy of objections and hearing requests
filed with the Hearing Clerk may also be
submitted electronically to the OPP by
sending electronic mail (e-mail) to: opp-
docket@epamail.epa.gov.

Copies of objections and hearing
requests must be submitted as an ASCII
file avoiding the use of special
characters and any form of encryption.
Copies of objections and hearing
requests will also be accepted on disks
in WordPerfect 5.1 file format or ASCII
file format. All copies of objections and
hearing requests in electronic form must
be identified by the docket control
number PF-670/0PP-300459. No
Confidential Business Information (CBI)
should be submitted through e-mail.
Electronic copies of objections and
hearing requests on this rule may be
filed online at many Federal Depository
Libraries.

FOR FURTHER INFORMATION CONTACT: By
mail: Joanne I. Miller, Product Manager
(PM) 23, Registration Division (7505C),
Environmental Protection Agency, 401
M St., SW., Washington, DC 20460.
Office location and telephone number:
Rm. 237, CM #2, 1921 Jefferson Davis

Hwy., Arlington, VA 22202, (703)-305-
6224; e-mail:
miller.joanne@epamail.epa.gov.

SUPPLEMENTARY INFORMATION: In the
Federal Register of November 6, 1996
(60 FR 57420) (FRL-5571-4), EPA
issued a notice pursuant to section
408(d) of the Federal Food, Drug, and
Cosmetic Act (FFDCA), 21 U.S.C.
346a(d), announcing the filing of a
pesticide tolerance petition by FMC
Corporation, 1735 Market Street,
Philadelphia, PA 19103. The petition
requested to amend 40 CFR part 180 by
establishing a tolerance for residues of
the herbicide sulfentrazone (N-[2,4-
dichloro-5-[4-(difluoromethyl)-4,5-
dihydro-3-methyl-5-oxo-1H-1,2,4-
triazol-1-yl] phenyllmethanesulfona-
mide) in or on raw agricultural
commodity soybean seed at 0.05 ppm
and rotational crop tolerances in cereal
grains from 0.1 to 0.5 ppm. There were
no comments received in response to
the notice of filing.

The data submitted in the petition
and other relevant material have been
evaluated. The toxicology data listed
below were considered in support of
these tolerances.

I. Toxicological Profile

1. A battery of acute toxicity studies
placed technical sulfentrazone in
Toxicity Categories Il and IV. No
evidence of sensitization was observed
following dermal application in guinea
pigs.

2. A 90-day subchronic toxicity study
was conducted in rats, with dietary
intake levels of 0, 3.3, 6.7, 19.9, 65.8,
199.3, or 534.9 mg/kg/day for males and
0,4,7.7,23.1,78.1, 230.5, or 404.3
milligrams/kilograms/day (mg/kg/day)
for females respectively. No Observed
Effect Levels (NOELs) of 19.9 mg/kg/day
in males and 23.1 mg/kg/day in females
were based on clinical anemia.

3. A 90-day subchronic feeding study
was conducted in mice by dietary admix
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at doses of 0, 10.3, 17.8, 60.0, 108.4, or
194.4 mg/kg/day for males and 0, 13.9,
29.0, 79.8, 143.6, or 257.0 mg/kg/day for
females, respectively. NOELs of 60 mg/
kg/day (males) and 79.8 mg/kg/day
(females) were based on decreases in
body weights and/or gains; decreased
erythrocytes, hemoglobin and
hematocrit values; and splenic
microscopic pathology.

4. In a 90—day subchronic feeding
study in dogs administered by dietary
admix at doses of 0, 10, 28, or 57 mg/
kg/day for males and 0, 10, 28, or 73
mg/kg/day for females, a NOEL of 28
mg/kg/day was determined for both
males and females based on decreases in
hemoglobin and hematocrit, elevated
alkaline phosphatase levels, increased
liver weights and microscopic liver as
well as splenic changes.

5. A 12-month feeding study in dogs
was dosed at levels of 0.0, 9.9, 24.9, or
61.2 mg/kg/day for male dogs and 0.0,
10.4, 29.6, or 61.9 mg/kg/day for female
dogs in the control through high-dose
groups, respectively, with a NOEL of
24.9 mg/kg/day for males and 29.6 mg/
kg/day for females based on hematology
effects and microscopic liver changes.

6. An 18—-month feeding/
carcinogenicity study in mice was
conducted with dietary intake of 0, 46.6,
93.9, 160.5, or 337.6 mg/kg/day for
males and 0, 58.0, 116.9, 198.0, or 407.1
mg/kg/day for females. A NOEL of 93.9
mg/kg/day in males and 116.9 mg/kg/
day in females was based on decreases
in hemoglobin and hematocrit. There
were no treatment-related increases in
tumors of any kind observed at any dose
level.

7. In a 24—month chronic feeding/
oncogenicity study in rats at dietary
doses of 0, 24.3, 40.0, 82.8, or 123.5 mg/
kg/day for males and 0, 20.0, 36.4, 67.0,
or 124.7 mg/kg/day for females, an
overall NOEL of 40.0 mg/kg/day in
males and 36.4 mg/kg/day in females
was based on hematology effects and
reduced body weights. There was no
evidence of an oncogenic response.

8. A prenatal oral developmental
toxicity study in the rat with dose levels
at 25.0 or 50.0 mg/kg/day established a
maternal NOEL of 25 mg/kg/day based
on decreased body weight gain,
increased spleen weight, and
microscopic changes in the spleen, and
a fetal NOEL of 10 mg/kg/day was based
on fetal death, reduced body weights,
and alterations in skeletal development
at higher doses.

9. A supplemental oral developmental
toxicity study conducted in rats at oral
dose levels of 25.0 and 50.0 mg/kg/day
to test for cardiac effects at the request
of the EPA, did not reveal any
significant effects on fetal cardiac

development. The results of this study
confirmed the maternal and fetal
findings of the previously-conducted
developmental study on sulfentrazone
in rats and did not alter the study
conclusions.

10. In a dermal developmental study
in the rat at doses of 0, 5, 25, 50, 100
and 250 mg/kg/day, a maternal
(systemic) No Observed Adverse Effect
Level (NOAEL) was established at 250
mg/kg/day. Significant treatment-related
increases in the fetal and litter
incidences of incompletely ossified
lumbar vertebral arches, hypoplastic or
wavy ribs, and incompletely ossified or
nonossified ischia or pubes occurred at
the high-dose (250 mg/kg/day). An
additional significant increase in the
high-dose fetal incidence of variations
in the sternebrae (incompletely ossified
or unossified) was not judged to be
treatment-related. At 250 mg/kg/day, the
mean numbers of thoracic vertebral and
rib ossification sites were significantly
decreased, a high-dose effect of
treatment with sulfentrazone consistent
with the significant treatment-related
hypoplasia observed in the skeletal
evaluation of the ribs. Therefore, the
developmental (fetal) Lowest Observed
Effect Level (LOEL) is 250 mg/kg/day
based on decreased fetal body weight;
increased incidences of fetal variations:
hypoplastic or wavy ribs, incompletely
ossified lumbar vertebral arches, and
incompletely ossified ischia or pubes;
and reduced number of thoracic
vertebral and rib ossification sites. The
developmental (fetal) NOEL is 100 mg/
kg/day.

11. A developmental toxicity study in
rabbits was conducted at gavage dose
levels of 0, 100, 250, or 375 mg/kg/day.
Treatment-related incidences of
decreased feces and hematuria were
noted at 250 mg/kg/day or greater. In
addition, at the 375 mg/kg/day dose
level, five rabbits aborted. Significant
reductions in mean body weight change
were observed for the dosing period (GD
7- 19) and for the study duration (GD 0-
29, both before and after adjustment for
gravid uterine weight) at the 250 and
375 mg/kg/day dose levels. Therefore,
the maternal (systemic) LOEL is 250 mg/
kg/day, based upon increased abortions,
clinical signs (hematuria and decreased
feces), and reduced body weight gain.
The maternal (systemic) NOEL is 100
mg/kg/day. Skeletal evaluation in
fetuses revealed dose- and treatment-
related findings at the 375 mg/kg/day
dose level. These included significant
increases in both the fetal and litter
incidences of fused caudal vertebrae (a
malformation) and of partially fused
nasal bones (a variation). In addition, at
375 mg/kg/day, significant treatment-

related reductions in ossification site
averages were observed for metacarpals
and both fore- and hindpaw phalanges.
Therefore, the developmental (fetal)
LOEL is 250 mg/kg/day, based upon
increased resorptions, decreased live
fetuses per litter, and decreased fetal
weight. The developmental (fetal) NOEL
is 100 mg/kg/day.

12. A two-generation reproduction
study in the rat at dietary levels of 14,
33, or 46 mg/kg/day in males and 16, 40,
or 56 mg/kg/day in females established
a NOEL for systemic and reproductive/
developmental parameters of 14 mg/kg/
day for males and 16 mg/kg/day for
females. The LOEL for systemic and
reproductive/development parameters
was 33 mg/kg/day for males and 40 mg/
kg/day for females. Systemic effects
were comprised of decreased body
weight gains, while reproductive/
developmental effect at the LOEL
included degeneration and/or atrophy
in the testes, with epididymal sperm
deficits, in the second (F1) generation
males. Male fertility in the F1
generation was reduced at higher doses;
litter size, pup survival, and pup body
weight for both generations were also
effected at higher doses.

13. A supplemental two-generation rat
reproduction study was conducted at
dietary intake levels of 50, 100, 200, or
500 ppm with a NOEL for reproductive
parameters of 200 ppm. This study
confirmed the reproductive/
developmental effects observed in the
first two-generation reproductive
toxicity study. It was the conclusion of
the RfD/Peer Review Committee that,
under the conditions of the studies
reviewed, sulfentrazone caused
developmental and reproductive
toxicity. The results of these studies
elicited a high level of concern by the
Committee, since the developmental
toxicity studies demonstrated embryo/
fetal toxicity at treatment levels that
were not maternally toxic, and
significant toxic effects were observed
primarily in the second generation
animals of the reproduction study.
Because these animals had been
exposed to sulfentrazone in utero, the
possibility that the observed
reproductive toxicity resulted from a
developmental and/or genotoxic
mechanism was suggested.

14. A reverse gene mutation assay
(salmonella typhimurium) yielded
negative results, both with and without
metabolic activation.

15. A mouse lymphoma forward gene
mutation assay yielded negative results
with equivocal results without
activation.
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16. A mouse micronucleus assay test
was negative following intraperitoneal
injection of 340 mg/kg.

17. In an acute neurotoxicity study in
rats at gavage doses of 0, 250, 750, or
2,000 mg/kg, a NOEL of 250 mg/kg and
a LOEL of 750 mg/kg were based upon
increased incidences of clinical signs,
Functional Observation Battery (FOB)
findings, and decreased motor activity
which were reversed by day 14 post-
dose. There was no evidence of
neuropathology.

18. A 90—day subchronic
neurotoxicity study in the rat was
conducted at dietary levels of 30, 150,
or 265 mg/kg/day in males, and 37, 180,
or 292 mg/kg/day in females, with a
NOEL of 30 mg/kg/day in males and 37
mg/kg/day in females. The LOEL was
150 mg/kg/day for males and 180 mg/
kg/day for females based on increased
incidences of clinical signs, decreased
body weights, body weight gains, and
food consumption in females and
increased motor activity in females at
week 13. There were no
neurohistopathological effects on the
peripheral or central nervous system.

19. A metabolism study in rats
indicated that approximately 84 to
1049% of the orally administered dose of
sulfentrazone was excreted in the urine,
and that the pooled urinary
radioactivity consisted almost entirely
of 3-hydroxymethyl sulfentrazone.
Pooled fecal radioactivity showed that
the major metabolite consisted of 3-
hydroxymethyl-sulfentrazone (1.26 to
2.55% of the administered dose). The
proposed metabolic pathway appeared
to be conversion of the parent
compound mainly to 3-hydroxymethyl-
sulfentrazone (excreted in urine and
feces).

11. Aggregate Exposures

1. Food and feed uses. The primary
source for human exposure to
sulfentrazone will be from ingestion of
both raw and processed agricultural
commodities from soybeans. A DRES
chronic exposure analysis was
performed using tolerance level residues
and 100% crop treated information to
estimate the Theoretical Maximum
Residue Contribution (TMRC) for the
general population and 22 subgroups.
The chronic analysis showed that
exposure from the proposed new
tolerance, in/on soybeans, on cereal
grains (excluding sweet corn), on bran
of cereal grains, milk, eggs, and meat for
children 1 to 6 years old (the subgroup
with the highest exposure) would be
38.8% of the RfD. The exposure for the
general U.S. population would be 16.7%
of the RfD.

The analysis for sulfentrazone is a
worst case estimate of dietary exposure
with all residues at tolerance level and
100 percent of the commodities
assumed to be treated with
sulfentrazone. Even without
refinements, the chronic dietary risk
exposure to sulfentrazone appears to be
minimal for this petition.

2. Potable water. A ground water
exposure estimate for sulfentrazone is
based on findings from a voluntary
prospective ground water study
conducted in a sandy (worst case) site
in North Carolina. Although this single
ground water monitoring study was
incomplete, enough data were collected
to confirm that sulfentrazone leaches
substantially to ground water in areas
with sandy soils. Sulfentrazone was
found in ground water at concentrations
as high as 37 parts per billion (ppb) in
shallow wells and 19 ppb in deeper
wells. Residues in shallow ground water
were highly persistent and only slowly
dissipated, with little change in
concentrations over a 1-year period, at
which time sampling was terminated.
The use of 37 ppb in estimating dietary
exposure through ground water
represents the worst case. The worst
case is based on soil type (sandy) and
a limited population that would obtain
their drinking water from wells in this
type of soil. However, HED feels that
due to sulfentrazone’s mobility (Koc =
43; Kd = 0.2-0.8) and persistence (=9
year half life), over time the worst case
values may be approached in more
typical ground water settings. Using 37
ppb, the dietary exposure from potable
water is 0.00105 mg/kg/day to adults
and 0.0037 mg/kg/day for children 1 to
6 years old.

3. Non-dietary uses. Since the petition
for use of sulfentrazone is limited to
commercial soybean production, no
non-dietary exposures are expected for
the general population.

4. Cumulative exposure to substances
with common mechanism of toxicity.
Section 408(b)(2)(D)(v) requires that,
when considering whether to establish,
modify, or revoke a tolerance, the
Agency consider “‘available
information” concerning the cumulative
effects of a particular pesticide’s
residues and “‘other substances that
have a common mechanism of toxicity.”
While the Agency has some information
in its files that may turn out to be
helpful in eventually determining
whether a pesticide shares a common
mechanism of toxicity with any other
substances, EPA does not at this time
have the capability to resolve the
scientific issues concerning common
mechanism of toxicity in a meaningful
way. EPA is commencing a pilot process

to study this issue further through the
examination of particular classes of
pesticides. The Agency hopes that the
results of this pilot process will enable
the Agency to apply common
mechanism issues to its pesticide risk
assessments. At present, however, the
Agency does not know how to apply the
information in its files concerning
common mechanism issues to risk
assessments, and therefore believes that
in most cases there is no “‘available
information’ concerning common
mechanism that can be scientifically
applied to tolerance decisions. Where it
is clear that a particular pesticide may
share a significant common mechanism
with other chemicals, or where it is
clear that a pesticide does not share a
common mechanism with other
chemicals, a tolerance decision may be
affected by common mechanism issues.
The Agency expects that most tolerance
decisions will fall into the area in
between, where EPA cannot reasonably
determine whether a pesticide does or
does not share a common mechanism of
toxicity with other chemicals (and, if so,
how that common mechanism should be
factored into a risk assessment). In such
circumstances, the Agency will reach a
tolerance decision based on the best,
currently-available and usable
information, without regard to common
mechanism issues. However, the
Agency will also revisit such decisions
when the Agency determines how to
apply common mechanism information
to pesticide risk assessments.

In the case of sulfentrazone, EPA has
determined that it does not now have
the capability to apply the information
in its files to a resolution of common
mechanism issues in a manner that
would be useful in a risk assessment.
This tolerance determination therefore
does not take into account common
mechanism issues. The Agency will
reexamine the tolerances for
sulfentrazone, if reexamination is
appropriate, after the Agency has
determined how to apply common
mechanism issues to its pesticide risk
assessments.

I11. Determination of Safety for U.S.
Population and Children

1. The U.S. population. Based on a
NOEL of 14 mg/kg/day body weight
(bwt)/day from a two-generation rat
reproduction study that demonstrated
histopathological findings in testes and
epididymides of second generation
males as an endpoint, and using an
uncertainty factor of 1,000, the Agency
has determined a reference dose (RfD) of
0.014 mg/kg bwt/day for this assessment
of risk. The extra factor of 10 and the
uncertainty factor of 1,000 is to provide
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added protection for infants and
children. Based on the available toxicity
data and the available exposure data
identified above, the proposed
tolerances will utilize 16.7% of the RfD
for the U.S. population. Including an
estimated exposure of 37 ppb in potable
water, and assuming the injection of two
liters of water per day, the dietary
exposure for the U.S. adult population
is increased and utilizes approximately
25% of the RfD.

2. Children (1 to 6 years old). Using
the RfD of 0.014 mg/kg bwt/day, as
described above, and a Theoretical
Maximum Residue Contribution
(TMRC) of 0.005437 mg/kg bwt/day
determined for children (1 to 6 years
old), the proposed tolerances will utilize
38.8% of the RfD. Including an
estimated exposure of 37 ppb in potable
water, and assuming the injection of 1
liter of water per day, the dietary
exposure for children (1 to 6 years old)
population is increased and utilizes
approximately 65% of the RfD.

3. Non-food uses. There are no non-
food uses of sulfentrazone registered
under the Federal Insecticide, Fungicide
and Rodenticide Act, as amended.

IV. Determination of Safety for Infants
and Children

Risk to infants and children was
determined by use of developmental
toxicity studies in rats and a two-
generation reproduction study in rats.
The oral developmental toxicity studies
resulted in a maternal NOEL of 25 mg/
kg/day based on decreased body weight
gain, increased spleen weight, and
microscopic changes in the spleen, and
a fetal NOEL of 10 mg/kg/day based on
fetal death, reduced body weights, and
alterations in skeletal development at
higher doses. A dermal developmental
toxicity study in rats resulted in a
developmental (fetal) NOEL of 100 mg/
kg/day based on decreased fetal body
weight and increased incidences of fetal
alterations, comprised primarily of
skeletal variations and reductions in
mean numbers of ossification sites. A
two-generation reproduction study in
rats resulted in a NOEL for systemic and
reproductive/developmental parameters
of 14 mg/kg/day for males and 16 mg/
kg/day for females. The LOEL for
systemic and reproductive/development
parameters was 33 mg/kg/day for males
and 40 mg/kg/day for females. Systemic
effects were comprised of decreased
body weight gains, and reproductive/
developmental effects at the LOEL
included degeneration and/or atrophy of
the testes, with epididymal sperm
deficits in the second (F1) generation
males. Male fertility in the F1
generation was reduced at higher doses;

litter size, pup survival and pup body
weight for both generations were also
effected at higher doses.

FFDCA section 408 provides that EPA
shall apply an additional safety factor
for infants and children in the case of
threshold effects to account for pre- and
post-natal toxicity and the completeness
of the data base, unless EPA determines
that such an additional factor is not
necessary to protect the safety of infants
and children. Based on current data
requirements, the data base relative to
pre- and post-natal toxicity is complete.
EPA has determined that the toxicology
data profile for sulfentrazone contains
clear, unequivocal evidence that this
chemical causes developmental and
reproductive toxicity. Based upon the
available data and toxicity profile, the
Agency RfD Peer Review Committee
considered sulfentrazone to be a
relatively potent reproductive/
developmental toxicant, and determined
that an additional 10-fold uncertainty
factor for the protection of infants and
children was warranted.

This decision was based upon the
data described above. The following
facts were considered in reaching this
conclusion:

(1) The lowest NOEL for chronic
exposure, which is used to determine
the RfD, is based upon severe,
irreversible reproductive/developmental
effects, observed in the two-generation
reproduction study in rats.

(2) Developmental toxicity was
observed in the absence of maternal
effects in the prenatal developmental
toxicity studies in rats (developmental
NOELs were lower than maternal
NOELSs). This apparent increased
sensitivity of the fetuses occurred
following administration of
sulfentrazone by either the dermal or
the oral route, both of which are
relevant to human exposure.

(3) A steep dose-response curve exists
for the reproductive and developmental
endpoints of concern. The reproductive
and/or developmental LOELSs for the
prenatal developmental toxicity studies
in rats and the two-generation
reproduction study are only
approximately 2.5 times greater than the
corresponding NOELs in each of these
studies. The reproductive and
developmental NOELSs are extremely
low (i.e., in the range of 10 to 13 mg/
kg/day). Additionally, in the rat prenatal
developmental toxicity and two-
generation reproduction studies, the
reproductive/developmental effects
increase in incidence and/or severity at
higher doses.

(4) The reproductive/developmental
toxicity profile is consistent and
reproducible, providing a large measure

of confidence in the endpoints and dose
levels.

The percent of the RfD that will be
utilized by the aggregate exposure to
sulfentrazone for the most exposed
subgroup would be 65% for children (1
to 6 years old) Therefore, EPA
concludes that there is a reasonable
certainty that no harm will result to
infants and children from aggregate
exposure.

V. Other Considerations

1. Endocrine effects. An evaluation of
the potential effects on the endocrine
systems of mammals has not been
determined; however, no evidence of
such effects were reported in the
chronic or reproductive toxicology
studies described above. There was no
observed pathology of the endocrine
organs in these studies. There is no
evidence at this time that sulfentrazone
causes endocrine effects.

2. Metabolism in plants and animals.
The metabolism of sulfentrazone in
plants and animals is adequately
understood for the purposes of these
tolerances. Crop residues found after the
pre-emergence use were the major
metabolites 3-hydroxymethyl
sulfentrazone and 3-desmethy!l
sulfentrazone. In rotational crops,
sulfentrazone is metabolized via four
different pathways: (i) Oxidation of the
3-methyl group to form 3-
hydroxymethyl sulfentrazone, followed
by further oxidation to form
sulfentrazone carboxylic acid which is
decarboxylated to 3-desmethyl
sulfentrazone; (ii) hydrolysis of the
trifluoromethyl group to form
desdifluoromethyl sulfentrazone which
is oxidized and decarboxylated to form
desdifluoromethyl desmethyl
sulfentrazone; (iii) hydrolysis of the
sulfonamide group to form
desmethylsulfonyl sulfentrazone; and
(iv) scission of the phenyl and triazole
rings to produce methyl triazole. The
corresponding phenyl metabolites are
believed to remain bound. In animal
metabolism sulfentrazone per se was the
predominant component of the residue.
The metabolite 3-hydroxymethyl
sulfentrazone was also identified. It was
determined by EPA that a soybean
tolerance based on the parent and 3-
hydroxymethyl sulfentrazone is
therefore appropriate.

3. Analytical method. There is a
practical analytical method for detecting
and measuring levels of sulfentrazone
and its metabolites in or on food with
a limit of detection that allows
monitoring of food with residues at or
above the levels set in these tolerances.
The proposed analytical method for
determining residues is hydrolysis
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followed by gas chromatographic
separation. EPA will provide
information on this method to the Food
and Drug Administration. Because of
the long lead time from establishing
these tolerances to publication the
enforcement methodology is being made
available in the interim to anyone
interested in pesticide enforcement
when requested by mail from: Calvin
Furlow, Public Response Branch, Field
Operations Division (7506C), Office of
Pesticide Programs, Environmental
Protection Agency, 401 M St., SW.,
Washington, DC 20460. Office location
and telephone number: Rm. 1130A, CM
#2, 1921 Jefferson Davis Highway,
Arlington, VA 22202, (703) 305-5937.

4. International tolerances. There are
no Codex Alimentarius Commission
(Codex) Maximum Residue Levels
(MRLs) for sulfentrazone.

5. Data Gaps. Data gaps currently
exist for a 21-day dermal study in
rabbits, in vivo cytogenetics dominant
lethal assay in rats, a wheat processing
study, additional rice field trials and
residue data for sorghum aspirated grain
fractions. Based on the toxicological
data and the levels of exposure, EPA has
determined that the proposed tolerances
will be safe.

V1. Summary of Findings

The analysis for sulfentrazone using
tolerance level residues shows the
proposed uses on soybeans will not
cause exposure to exceed the levels at
which the Agency believes there is an
appreciable risk. All population
subgroups examined by EPA are
exposed to sulfentrazone residues at
levels below 100% of the RfD for
chronic effects.

Based on the information cited above,
the Agency has determined that the
establishment of the tolerances by
adding a new section to 40 CFR part 180
will be safe; therefore, the tolerances are
established as set forth below.

VII. Objections and Hearing Requests

The new FFDCA section 408(g)
provides essentially the same process
for persons to “‘object” to a tolerance
regulation issued by EPA under new
section 408(e) and (1)(6) as was
provided in the old section 408 and in
section 409. However, the period for
filing objections is 60 days, rather than
30 days. EPA currently has procedural
regulations which governs the
submission of objections and hearing
requests. These regulations will require
some modification to reflect the new
law. However, until those modifications
can be made, EPA will continue to use
those procedural regulations with

appropriate adjustments to reflect the
new law.

Any person may, by May 9, 1997, file
written objections to any aspect of this
regulation (including the automatic
revocation provision) and may also
request a hearing on those objections.
Objections and hearing requests must be
filed with the Hearing Clerk, at the
address given above (40 CFR 178.20). A
copy of the objections and/or hearing
requests filed with the Hearing Clerk
should be submitted to the OPP docket
for this rulemaking. The objections
submitted must specify the provisions
of the regulation deemed objectionable
and the grounds for the objections (40
CFR 178.25). Each objection must be
accompanied by the fee prescribed by
40 CFR 180.33(i). If a hearing is
requested, the objections must include a
statement of the factual issue(s) on
which a hearing is requested, the
requestor’s contentions on such issues,
and a summary of any evidence relied
upon by the objector (40 CFR 178.27). A
request for a hearing will be granted if
the Administrator determines that the
material submitted shows the following:
There is a genuine and substantial issue
of fact; there is a reasonable possibility
that available evidence identified by the
requestor would, if established, resolve
one or more of such issues in favor of
the requestor, taking into account
uncontested claims or facts to the
contrary; and resolution of the factual
issue(s) in the manner sought by the
requestor would be adequate to justify
the action requested (40 CFR 178.32).
Information submitted in connection
with an objection or hearing request
may be claimed confidential by marking
any part or all of that information as

Confidential Business Information (CBI).

Information so marked will not be
disclosed except in accordance with
procedures set forth in 40 CFR part 2.
A copy of the information that does not
contain CBI must be submitted for
inclusion in the public record.
Information not marked confidential
may be disclosed publicly by EPA
without prior notice.

VI1II. Public Docket

A record has been established for this
rulemaking under docket control
number PF-670/0PP-300459. A public
version of this record, which does not
include any information claimed as CBI,
is available for inspection from 8:30
a.m. to 4 p.m., Monday through Friday,
excluding legal holidays. The public
record is located in Rm. 1132 of the
Public Response and Program Resources
Branch, Field Operation Division
(7506C), Office of Pesticide Programs,
Environmental Protection Agency,

Crystal Mall #2, 1921 Jefferson Davis
Highway, Arlington, VA. EPA has also
established a special record for post-
FQPA tolerances which contains
documents of general applicability. This
record can be found in the same
location.

The official record for this
rulemaking, as well as the public
version, as described above, is kept in
paper form. Accordingly, in the event
there are objections and hearing
requests, EPA will transfer any copies of
objections and hearing requests received
electronically into printed, paper form
as they are received and will place the
paper copies in the official rulemaking
record. The official rulemaking record is
the paper record maintained at the
address in ““ADDRESSES” at the
beginning of this document.

IX. Regulatory Assessment
Requirements

Under Executive Order 12866 (58 FR
51735, Oct. 4, 1993), this action is not
a “‘significant regulatory action” and
since this action does not impose any
information collection requirements
subject to approval under the Paperwork
Reduction Act, 44 U.S.C. 3501 et seq.,
it is not subject to review by the Office
of Management and Budget. In addition,
this action does not impose any
enforceable duty, or contain any
“unfunded mandates’ as described in
Title 1l of the Unfunded Mandates
Reform Act of 1995 (Pub. L. 104-4), or
require prior consultation as specified
by Executive Order 12875 (58 FR 58093,
October 28, 1993), or special
considerations as required by Executive
Order 12898 (59 FR 7629, February 16,
1994).

Because tolerances established on the
basis of a petition under section 408(d)
of FFDCA do not require issuance of a
proposed rule, the regulatory flexibility
analysis requirements of the Regulatory
Flexibility Act (RFA), 5 U.S.C. 604(a),
do not apply. Prior to the recent
amendment of the FFDCA, EPA had
treated such rulemakings as subject to
the RFA; however, the amendments to
the FFDCA clarify that no proposal is
required for such rulemakings and
hence that the RFA is inapplicable.

Pursuant to 5 U.S.C. 801(a)(1)(A), EPA
submitted a report containing this rule
and other required information to the
U.S. Senate, the U.S. House of
Representatives and the Comptroller
General of the General Accounting
Office prior to publication of the rule in
today’s Federal Register. This rule is
not a major rule as defined by 5 U.S.C.
804(2).
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List of Subjects in 40 CFR Part 180

Environmental protection,
Administrative practice and procedure,
Agricultural commodities, Pesticides
and pests, Reporting and recordkeeping
requirements.

Dated: February 27, 1997.
Daniel M. Barolo,
Director, Office of Pesticide Programs.

Therefore, 40 CFR part 180 is
amended as follows:

PART 180—[AMENDED]

1. The authority citation for part 180
continues to read as follows:

Authority: 21 U.S.C. 346a and 371.

2. By adding § 180.498 to read as
follows:

§180.498 Sulfentrazone; tolerances for
residues.

(a) Tolerance--general. A tolerance is
established for combined residues of the
herbicide sulfentrazone N-[2,4-dichloro-
5-[4-(difluoromethyl)-4,5-dihydro-3-
methyl-5-oxo0-1H-1,2,4-triazol-1-
yllphenyllmethanesulfonamide and its
major metabolite 3-hydroxymethyl
sulfentrazone N-[2,4-dichloro-5-[4-
(difluoromethyl)-4,5-dihydro-3-
hydroxymethyl-5-ox0-1H-1,2,4-triazol-1-
yllphenyl]methanesulfonamide in or on
the following raw agricultural

commodity:
Commodity Pﬁ{itlﬁopner
Soybean, seed .........ccceeiiieennns 0.05

(b) Tolerances--inadvertent and
indirect residues. Tolerances are
established for inadvertent and indirect
combined residues of the herbicide
sulfentrazone (N-[2,4-dichloro-5-[4-
(difluoromethyl)-4,5-dihydro-3-methyl-
5-ox0-1H-1,2,4-triazol-1-
yllphenyllmethanesulfonamide) and its
metabolites 3-hydroxymethyl
sulfentrazone (N-[2,4-dichloro-5-[4-
(difluoromethyl)-4,5-dihydro-3-
hydroxymethyl-5-oxo0-1H-1,2,4-triazol-1-
yl]phenyl]methanesulfonamide) and 3-
desmethyl sulfentrazone (N-[2,4-
dichloro-5-[4-(difluoromethyl)-4,5-
dihydro-5-oxo0-1H-1,2,4-triazol-1-
yllphenyllmethanesulfonamide) in or on
the following raw agricultural
commodities when present therein as a
result of the application of sulfentrazone
to growing crops.

. Parts per
Commodity miIIiopn

Cereal Grains (excluding sweet

corn), Bran .......cccoceveiiiinenns 0.15
Cereal Grains (excluding sweet

corn), Forage ........ccceeevveennns 0.2
Cereal Grains (excluding sweet

corn), Grain .......cccccoeeeeeeeenne. 0.1
Cereal Grains (excluding sweet

corn), Hay ......ccoevviiiiiiiinns 0.2
Cereal Grains (excluding sweet

corn), HUlls .....cccooviiiiiiiiis 0.30
Cereal Grains (excluding sweet

corn), StOVer ......ccccvvvrcueennnn. 0.1
Cereal Grains (excluding sweet

COrN), Straw ....ccoeevevveeiieereinns 0.6

[FR Doc. 97-5874 Filed 3-7-97; 8:45 am]
BILLING CODE 6560-50-F

GENERAL SERVICES
ADMINISTRATION

41 CFR Parts 302-1, 302-2, 302-3,
302-7, 302-8, 302-9, and 302-11

[FTR Amendment 58]
RIN 3090-AG17

Federal Travel Regulation; Authority
for the Administrator of General
Services To Issue Regulations;
Authority To Waive Limitations on
Relocation Allowances When an
Employee Is Relocated To or From a
Remote or Isolated Location; Technical
Correction To Relocation Income Tax
(RIT) Allowance

AGENCY: Office of Governmentwide
Policy, GSA.
ACTION: Final rule.

SUMMARY: This final rule amends the
Federal Travel Regulation (FTR) to
reflect the direct authority conferred by
statute on the Administrator of General
Services to issue regulations
implementing subchapter Il of chapter
57 of title 5, United States Code, and to
authorize agencies to waive certain
statutory and regulatory limitations for
an employee relocating to or from a
remote or isolated location. This
amendment also makes a technical
correction to the RIT allowance. The
amendment implements statutory
changes, and is intended to improve the
treatment of an employee transferred to
a remote or isolated location.

DATES: This final rule is effective March
22,1997.

Applicability: This rule applies to an
employee whose effective date of
transfer (date the employee reports for
duty at the new official station) is on or
after March 22, 1997.

FOR FURTHER INFORMATION CONTACT:
Robert A. Clauson, Travel and
Transportation Management Policy
Division (MTT), Washington, DC 20405,
telephone 202-501-0299.

SUPPLEMENTARY INFORMATION: On
September 23, 1996, the President
signed into law the Federal Employee
Travel Reform Act of 1996 (Pub. L. 104—
201). Section 1722 of the Act transfers
from the President to the Administrator
of General Services authority to issue
regulations implementing subchapter Il
of chapter 57 of title 5, United States
Code, unless otherwise specified in
subchapter Il. Previously, the
Administrator had exercised
implementation authority under E.O.
11609, 36 FR 13747, 3 CFR, 1971-1975
Comp., p. 586; E.O. 12466, 49 FR 7349,
3 CFR, 1984 Comp., p. 165; and E.O.
12522, 50 FR 26337, 3 CFR, 1985
Comp., p. 375. This amendment reflects
the statutory change of authority.
Section 1722 of the Act also directs
the Administrator to authorize heads of
agencies or their designees to waive any
limitation in subchapter Il of chapter 57
of title 5, United States Code, or in any
implementing regulation for an
employee relocating to or from a remote
or isolated location who otherwise
would suffer hardship. This amendment
implements the limitation waiver
provisions of section 1722 of the Act.
This amendment also makes a
technical correction to the RIT
allowance. The withholding rate for
supplemental wages was raised from 20
percent to 28 percent in 1995. This
amendment modifies the withholding
tax allowance (WTA) provisions to
reflect the 28 percent withholding rate.
The General Services Administration
has determined that this rule is not a
significant regulatory action for the
purposes of Executive Order 12866 of
September 30, 1993. This final rule is
not required to be published in the
Federal Register for notice and
comment. Therefore, the Regulatory
Flexibility Act does not apply. This rule
also is exempt from Congressional
review prescribed under 5 U.S.C. 801
since it relates solely to agency
management and personnel.

List of Subjects in 41 CFR Parts 302-1,
302-2, 302-3, 302-7, 302-8, 302-9, and
302-11

Government employees, Income taxes,
Relocation allowances and entitlements,
Transfers.

For the reasons set out in the
preamble, 41 CFR parts 302-1, 302-2,
302-3, 302-7, 302-8, 302-9, and 302-11
are amended to read as follows:
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PART 302-1—APPLICABILITY,
GENERAL RULES, AND ELIGIBILITY
CONDITIONS

1. The authority citation for part 302—
1 is revised to read as follows:
Authority: 5 U.S.C. 5738; 20 U.S.C. 905(a);

E.O. 11609, 36 FR 13474, 3 CFR, 1971-1975
Comp., p. 586.

Subpart A—New Appointees and
Transferred Employees

2. Section 302-1.15 is added to
subpart A to read as follows:

§302-1.15 Waiver of limitations for an
employee relocating to or from a remote or
isolated location.

The head of an agency or his/her
designee may waive any limitation
contained in subchapter Il of chapter 57
of title 5, United States Code, or in any
regulation (including this chapter)
implementing those statutory
provisions, for any employee relocating
to or from a remote or isolated location
when the following conditions are met:

(a) The limitation if not waived would
cause the employee to suffer a hardship;
and

(b) The head of the agency or his/her
designee certifies in writing that the
limitation is waived and the reason(s)
for the waiver.

PART 302—-2—ALLOWANCES FOR
SUBSISTENCE AND
TRANSPORTATION

2. The authority citation for part 302—
2 is revised to read as follows:
Authority: 5 U.S.C. 5738; 20 U.S.C. 905(a);

E.O. 11609, 36 FR 13474, 3 CFR, 1971-1975
Comp., p. 586.

PART 302-3—ALLOWANCE FOR
MISCELLANEOUS EXPENSES

3. The authority citation for part 302—
3 is revised to read as follows:
Authority: 5 U.S.C. 5738; 20 U.S.C. 905(a);

E.O. 11609, 36 FR 13474, 3 CFR, 1971-1975
Comp., p. 586.

PART 302—-7—TRANSPORTATION OF
MOBILE HOMES

4. The authority citation for part 302—
7 is revised to read as follows:
Authority: 5 U.S.C. 5738; 20 U.S.C. 905(a);

E.O. 11609, 36 FR 13474, 3 CFR, 1971-1975
Comp., p. 586.

PART 302-8—TRANSPORTATION AND
TEMPORARY STORAGE OF
HOUSEHOLD GOODS AND
PROFESSIONAL BOOKS, PAPERS,
AND EQUIPMENT

5. The authority citation for part 302—
8 is revised to read as follows:

Authority: 5 U.S.C. 5738; 20 U.S.C. 905(a);
E.O. 11609, 36 FR 13474, 3 CFR, 1971-1975
Comp., p. 586.

PART 302-9—ALLOWANCES FOR
NONTEMPORARY STORAGE OF
HOUSEHOLD GOODS

6. The authority citation for part 302—
9 is revised to read as follows:
Authority: 5 U.S.C. 5738; 20 U.S.C. 905(a);

E.O. 11609, 36 FR 13474, 3 CFR, 1971-1975
Comp., p. 586.

PART 302-11—RELOCATION INCOME
TAX (RIT) ALLOWANCE

7. The authority citation for part 302—
11 is revised to read as follows:
Authority: 5 U.S.C. 5738; 20 U.S.C. 905(a);

E.O. 11609, 36 FR 13474, 3 CFR, 1971-1975
Comp., p. 586.

8. Section 302-11.7 is amended by
revising paragraphs (c) and (d) to read
as follows:

§302-11.7 Procedures for determining the
WTA in Year 1.

* * * * *

(c) Determination of Federal
withholding tax rate (FWTR). Moving
expense reimbursements constitute
supplemental wages for Federal income
tax purposes. Therefore, an agency must
withhold at the withholding rate
applicable to supplemental wages.
Currently, the supplemental wages
withholding rate is 28 percent. The
supplemental wages withholding rate
should be used in calculating the WTA
unless under an agency’s withholding
procedures a different withholding rate
is used pursuant to IRS tax regulations.
In such cases, the applicable
withholding rate shall be substituted for
the supplemental wages withholding
rate in the calculation shown in
paragraph (d) of this section.

(d) Calculation of the WTA. The WTA
is calculated by substituting the
amounts determined in paragraphs (b)
and (c) of this section into the following
WTA gross-up formula:

Formula:

Where:

Y =WTA

X = FWTR (generally, 28 percent)

N = nondeductible moving expenses/
covered taxable reimbursements

Example:

If:

X = 28 percent

N = $20,000

Then:

- 2B ($20,000)
1-.28

Y =.3889($20,000)

Y =$7778.00
* * * * *

Dated: February 18, 1997.
David J. Barram,
Acting Administrator of General Services.
[FR Doc. 97-5843 Filed 3-7-97; 8:45 am]
BILLING CODE 6820-34-P

DEPARTMENT OF DEFENSE

GENERAL SERVICES
ADMINISTRATION

NATIONAL AERONAUTICS AND
SPACE ADMINISTRATION

48 CFR Parts 3, 5, 6, 9, 11, 12, 13, 15,
19, 33, 36, 37, 42, and 52

[FAC 90-45 Correction]

Federal Acquisition Regulation;
Corrections

AGENCIES: Department of Defense (DOD),
General Services Administration (GSA),
and National Aeronautics and Space
Administration (NASA).

ACTION: Corrections.

SUMMARY: The Civilian Agency
Acquisition Council and the Defense
Acquisition Regulations Council are
issuing corrections to Federal
Acquisition Circular 90-45 published at
62 FR 224, January 2, 1997, to correct
miscellaneous editorial and technical
errors.

EFFECTIVE DATE: January 1, 1997, except
for the correction to §33.103, which is
effective March 3, 1997.

FOR FURTHER INFORMATION CONTACT: Ms.
Beverly Fayson at (202) 501-4755,
General Services Administration, FAR
Secretariat, Washington, DC 20405.

Corrections

In the final and interim rule
documents appearing in the issue of
January 2, 1997:

1. On page 226, third column, third
full paragraph, first line, the word
“interim” should read “final”’.

3.104-3

2. 0On page 228, in the first column,
under the definition for In excess of
$10,000,000, paragraph (3) is corrected

[Corrected]
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by removing the period at the end and
inserting a semicolon.

15.509 [Corrected]

3. On page 233, first column,
amendatory instruction 19 is corrected
to read as follows: ““Section 15.509 is
amended by revising paragraph (f)(4); at
the end of paragraph (h)(1) by inserting
the word and; in paragraph (h)(2) by
removing ‘; and’ and inserting a period
in its place; and by removing paragraph
(h)(3) to read as follows:”

37.103 [Amended]

4. On page 233, in the second column,
the second line from the top should
appear as set forth above.

52.203-8 [Corrected]

5. In that same column, under section
52.203-8, in the clause, paragraph (a) is
corrected by removing “1996”’ the first
time it appears; and in paragraph
(2)(2)(ii), in the last line, “‘subsections”
should be singular.

6. On the same page, in the third
column, amendatory instruction 29 is
corrected to read as follows:

52.203-13 [Removed]
29. Section 52.203-13 is removed.

9.507-1 [Corrected]

7. On page 235, third column,
amendatory instruction 10 is corrected
to read as follows: ““Section 9.507-1 is
amended by removing the paragraph (a)
designation; redesignating paragraphs
(2)(1) through (a)(4) as (a) through (d),
respectively; and removing paragraphs
(b), (c), and (d).”

12.503 [Corrected]

8. On page 236, first column, in
12.503(b)(4), the word *““Requirements”
should read *““Requirement”.

19.303 [Corrected]

9. On page 236, first column,
amendatory instruction 17 is corrected
to read as follows: ““Section 19.303 is
amended by revising the introductory
text of paragraph (c)(2); at the end of
paragraph (c)(2)(iv) by removing the
word ‘and’; in paragraph (c)(2)(vi) by
removing ‘certifying’ and inserting
‘acknowledging’ in its place; and by
revising the second sentence of
paragraph (c)(3) to read as follows:”

42.703-2 [Corrected]

10. On page 237, in the second
column, 42.703-2(f)(1) is corrected in
the fourth line by inserting “‘Final” after
“Certification of”’.

52.216-3 [Corrected]

11. On page 261, in the first column,
in the second line of the clause title, the

word “STANDARD” should read
“SEMISTANDARD”.

52.225-21 [Corrected]

12. On page 262, second column,
amendatory instruction 5 is corrected to
read as follows: “‘Section 52.225-21 is
amended by revising the dates of the
clause and Alternate | to read ‘(JAN
1997)’ and by removing the word
‘specifying’ from the fourth sentence of
paragraph (c) of the clause and of
Alternate | and inserting “certifying”.”

5.203 [Corrected]

13. On page 263, in the second
column, in 5.203, the fourth line of
paragraph (a), the word “when’” should
be removed.

6.001 [Corrected]

14. On page 263, third column,
amendatory instruction 4 is corrected to
read as follows: **Section 6.001 is
amended by revising paragraph (a); in
paragraph (d) by removing the word ‘or’;
and at the end of paragraph (e)(2) by
removing the period and inserting ‘; or’
in its place.”

15. On page 263, third column, the
twenty-fifth line from the bottom, the
heading of Part 11 should read “PART
11—DESCRIBING AGENCY NEEDS”.

11.104 [Corrected]

16. On page 263, third column,
amendatory instruction 6 is corrected to
read as follows: ““Section 11.104 is
amended by revising paragraph (a); and
removing the period at the end of
paragraph (b) and inserting ‘; and’ in its
place. The revised text reads as
follows:”

17. Also in 11.104(a) on page 264, in
the first column, on the eighth line, the
word “and” should be removed.

13.106-2 [Corrected]

18. On page 265, second column,
under section 13.106-2, in the tenth line
of (a)(3), remove the word “only” the
first time it is used.

19. In the same section, on the same
page, in the third column, in the third
line of paragraph (a)(5), ‘“‘Contracting”
should read “‘contracting”.

20. Also on page 265, third column,
in the seventeenth line of paragraph
(b)(2), the word ““offices’ should read
“officers”.

21. On page 267, second column, fifth
line from the bottom of the page, “0174”
should read “017”.

33.103 [Corrected]

22.1n 33.103, on page 271, first
column, in the sixth line of paragraph
(f)(4), the word “‘agencies’ should read
‘‘agency’’.

23. On page 271, second column, in
the last line under FOR FURTHER
INFORMATION CONTACT, “FAC 90-5"
should read “FAC 90-45".

24. Also on page 271, second column,
the last line under Background should
read “FAR 36.303-2(a)”".

36.303-1 [Corrected]

25. In 36.303-1, on page 273, first
column, the second line of paragraph (a)
in introductory text, the word “include”
is misspelled.

Subpart 36.4 [Reserved]

26. Also on page 273, at the bottom
of the first column, the subpart heading
should appear as set forth above.

Dated: March 5, 1997.

Edward C. Loeb,

Director, Federal Acquisition Policy Division.
[FR Doc. 97-5842 Filed 3—-7-97; 8:45 am]
BILLING CODE 6820-EP-P

DEPARTMENT OF TRANSPORTATION

National Highway Traffic Safety
Administration

49 CFR Part 571

[Docket No. 95-28; Notice 10]

RIN 2127-AF73

Federal Motor Vehicle Safety

Standards; Lamps, Reflective Devices
and Associated Equipment

AGENCY: National Highway Traffic
Safety Administration (NHTSA), DOT.
ACTION: Final rule.

SUMMARY: This document amends
Standard No. 108, the Federal motor
vehicle safety standard on lighting, to
afford an option to existing headlamp
aiming specifications which is intended
to improve the objectivity and accuracy
of motor vehicle headlamp aim when
headlamps are aimed visually and/or
optically. The rule reflects the
consensus of NHTSA’s Advisory
Committee on Regulatory Negotiation
concerning the improvement of
headlamp aimability performance and
visual/optical headlamp aiming. The
Committee was composed of
representatives of government, industry,
and consumer interest groups.

DATES: The rule is effective May 1, 1997.
Petitions for reconsideration must be
filed not later than April 24, 1997.
ADDRESSES: Petitions for reconsideration
should refer to Docket No. 95-28; Notice
10, and must be submitted to: Docket
Section, Room 5109, 400 Seventh Street,
SW., Washington, DC 20590. (Docket
hours are from 9:30 a.m. to 4:00 p.m.).
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FOR FURTHER INFORMATION CONTACT:
(NHTSA Advisory Committee
representative) Steve Kratzke, Office of
Safety Performance Standards, NHTSA
(Phone: 202-366-5203; FAX: 202—366—
4329); (technical information) Rich Van
Iderstine, Office of Safety Performance
Standards, NHTSA (Phone: 202—-366—
5275; FAX: 202-366-4329); (legal
information) Taylor Vinson, Office of
Chief Counsel, NHTSA (Phone: 202—
366-5263; FAX: 202—-366—-3820).

SUPPLEMENTARY INFORMATION:
l. Background

OnJune 9, 1995, at 60 FR 30506, the
National Highway Traffic Safety
Administration (NHTSA) published a
notice of intent to establish an advisory
committee (“‘the Committee’) for
regulatory negotiation to develop
recommended specifications for altering
the lower beam patterns of Federal
Motor Vehicle Safety Standard No. 108
Lamps, Reflective Devices and
Associated Equipment to be more
sharply defined. Such a pattern would
facilitate visual/optical aimability of
headlamps. During 1995-96, the
Committee met at intervals to develop
these specifications. On the basis of the
Committee’s recommendations, NHTSA
published a notice of proposed
rulemaking on July 10, 1996 at 61 FR
36334. This was followed by a
correction notice published on August
20, 1996 (61 FR 43033). The reader is
referred to these notices for further
background information.

Because this was a negotiated
rulemaking, NHTSA did not expect to
receive many comments of a substantive
nature. Comments were received from
Valeo Vision, Hella KG Hueck & Co.,
Robert Bosch GmbH, Volkswagen,
Stanley Electric Co. Ltd, Groupe de
Travail “Bruxelles 1952” (GTB), Koito
Manufacturing Co. Ltd., American
Automobile Manufacturers Association
(AAMA), Cooper Industries Wagner
Lighting Division (Wagner), Advocates
for Auto and Highway Safety
(Advocates), Calcoast—ITL, and Volvo
Cars of North America, Inc. As
anticipated, all commenters supported
the proposal, and the rule is adopted as
proposed. However, some important
points were raised in the comments,
which will be discussed in the course of
this notice.

I1. Proposed Requirements and Their
Rationales

The final rule will ensure that the
visually/optically aimable lower beam
of a headlamp meets the following
criteria, as developed by the Committee:

A. Vertical Aim of Lower Beam

A visual cue (cutoff) is required in the
lower beam pattern to permit accurate
aiming. The cutoff marks a transition
between the areas of higher and lower
luminous intensities. The cutoff in the
lower beam pattern is a horizontal line
composed of maximum vertical
logarithmic gradients of the screen
illumination.

Vertical aim requires both a laboratory
specification for headlamps before
installation and a field specification for
headlamps after installation. Under the
final rule, the laboratory specifications
are incorporated into Standard No. 108.
The field specifications represent the
Committee’s recommendations to all
persons who perform visual/optical
headlamp aiming in the field and were
set forth in the preamble to the NPRM.

1. Laboratory Specification for the
Vertical Visual Aim of the Lower Beam

Several factors must be considered to
ensure accurate and repeatable results
that also relate to the requirements for
field aimability. Accuracy for laboratory
aim is specified to be within +/—0.1
degree. This is based on the test
equipment positioning capability of +/
—0.01 degree along with the associated
lamp-to-lamp and laboratory-to-
laboratory variances. The specification
for the gradient is based on a required
+/—0.1 degree laboratory aim accuracy
and a 0.25 degree field aim accuracy
with confidence limits of +/—2 sigma.
A University of Michigan
Transportation Research Institute
(UMTRI) study titled “Visual Aiming of
European and U.S. Low-Beam
Headlamps” (Report No. UMTRI-91-34,
by Sivak, Flannagan, Chandra, and
Gellatly) provided the information
needed to establish the necessary
gradient within the confidence levels
defined.

Measurement of the specific gradients
may be carried out using traditional
photometric measurement equipment;
however, photometric distance may
vary between companies. A procedure
which has been developed by the
Groupe de Travail “Bruxelles 1952”
(GTB) Short-term Scientific Studies
Working Group (SSST WG) provides a
baseline system for this test. (This may
be found in ““Draft Minutes of the
Meeting held at Budapest 1995 October
3" on file in the docket as attachment
3-9 to the Committee’s minutes of
Meeting No. 3.)

The cutoff can be on either the right
or left side of the lower beam pattern.
When so located, it provides the
necessary reference for placing the beam
in the appropriate vertical location for

correct aim. In order to achieve a cutoff
in a beam, there must be a distinct
difference in illumination levels above
and below the cutoff. This may be
achieved by numerous methods in the
design of a headlamp. For the purposes
defined by the Committee, a
horizontally oriented cutoff is
necessary. Based on work done by the
Society of Automotive Engineers” (SAE)
Beam Pattern Task Force (in developing
SAE J1735 ““Harmonized Vehicle
Headlamp Performance Requirements’),
UMTRI, Commission Internationale de
I’Eclairage Working Group on Vehicle
Lighting (CIE TC4.10) (*‘Definition of the
Vertical Cut-off of Vehicle Headlights™
draft 1993-3-15), and the GTB SSST
WG, and reviewed by the Committee,
the method for describing the cutoff is
as follows.

Scientific studies by Blackwell,
Olson, Forbes, Sivak, Flannigan, et.al.,
have shown that the human eye
responds to the logarithm (to base 10) of
the gradient of screen luminance. This
mathematical expression simulates in
the laboratory where human vision
perceives the cutoff on a screen during
field aiming. A vertical scan of the
lower beam pattern at a specified
number of degrees to the right or left of
the headlamp beam pattern’s vertical
axis, where the cutoff is located, is taken
to gather data on the intensity values.
This data is then analyzed using the
mathematical expression to determine
where the greatest rate of change of
illumination occurs; the vertical
location of the cutoff is thus defined.
For example, a person could use a
goniophotometer to record data in small
vertical increments at the locations at
2.5 degree left or 2.0 degrees right in
order to determine the cutoff location.

For effective field aiming, the cutoff
needs to be finitely long so that the
person looking at the cutoff has a
sufficient cue to find it. This range
should extend at least one degree on
each side of the specified measurement
point of the cutoff and should be
approximately straight and horizontal.

The cutoff on the left side of the beam
pattern can be achieved by putting more
light below the horizontal on the left
rather than reducing the intensity of
light above the cutoff. This added light
provides more illumination to detect
objects on the left side of the beam
pattern and more uniformity of the total
light output from the vehicle. The light
above the horizontal would not be
decreased. The right side of the beam
needs no such enhancement to achieve
an adequate gradient for the cutoff. In
addition to the above, these changes
cause small effects in other areas of the
beam that will be addressed below.
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To accomplish these purposes, the
Agency is adopting the changes to the
existing photometric figures in Standard
No. 108 for all headlamps designed for
visual/optical aiming, as described
below. In the final rule, existing
photometric Figures 15A, 17A, 27, and
28, have been redesignated respectively
Figures 15-1, 17-1, 27-1, and 28-1.
Proposed Figures 15B, 17B, 27A and

28A have been adopted as Figures 15—
2, 17-2, 27-2 and 28-2. The changes
added to the **-1" Figures to achieve the
-2 Figures are:

(a) Elimination of the 0.5 deg. D-1.5
deg. L to L test points,

(b) Elimination of the 1.0 deg. D-6.0
deg. L test point,

(c) Addition of an 0.86 deg. D-3.5 deg.
L test point with intensity requirements

of 1800 cd. minimum, and 12000 cd.
maximum, and

(d) Addition of an 0.86 deg D-V test
point with intensity requirements of
4500cd. minimum,

(e) Addition of an 0.6 deg D-1.3 deg
R test point replacing the current test
point at 0.5 deg D-1.5 deg R with
intensity requirements shown below:

New test point:
0.6 deg. D—1.3 deg. R

Source:

Replaced test point:
0.5 deg. D—1.5 deg. R

Source:

. Standard No. 108 . : Standard No. 108
Cd minimum figures Cd minimum Cd maximum figures
10000 ..iiiciieeciee e 15-2 & 17-2 ...... 10000 ..iiiciiiee e 20000 | 15-1 & 17-1.
10000 uiiieiiiiiii 27-2 & 28-2 ...... 8000 oo 20000 | 27-1 & 28-1.

(f) And modification of the 4 degree
D-V test point in the Figure 15-2 lower
beam maximum candela column from
7000 cd to 10000 cd.

In Figures 27-1 and 28-1, the
maximum value at 0.5 degree D-1.5
degrees L is 2500 cd. In Figures 15-1
and 17-1 the maximum value at 0.5
degree D-1.5 degrees L is 3000 cd. The
value of the 1.0 degree D—6.0 degrees L
test point is 750 cd minimum, and it
becomes superfluous because of the
additional illumination provided by the
new test point specified at 0.86 degree
D-3.5 degrees L.

The three test points: 0.86 degree D—
3.5 degrees L; 0.86 degree D-V; and 0.6
degree D-1.3 degree R being added have
all been the subject of low beam
headlamp harmonization activities with
GTB, GRE, JASIC, and SAE. A research
study, UMTRI 94-27 “Evaluation of the
SAE J1735 Draft Proposal for a
Harmonized Low-Beam Headlighting
Pattern” reports that these three test
points contribute to better performance
of the lower beam headlamp.
Incorporation of these test points also
contributes to current worldwide
harmonization for lower beam
headlamps.

In the past there has been one “‘seeing
light” test point at 0.5 degree D-1.5
degree R. This is being replaced by three
new ‘‘seeing light” test points: 0.6
degree D-1.3 degrees R; 0.86 degree D—
V; and 0.86 degree D-3.5 degree L. The
new 0.86 degree D-V test point with the
4500 cd minimum will increase
uniformity of the beam pattern below
the horizontal line between the high
intensity zones on the left and right. The
new 0.6 degree D—1.3 degree R test point
represents a relocation of a current test
point by 0.1 degree D (from 0.5 degree
D to 0.6 degree D) and 0.2 degree L
(from 1.5 degree R to 1.3 degree R).
These changes represent a significant

improvement in providing more light to
the left side of the beam pattern and will
promote harmonization. There is a
maximum (20000cd) requirement at the
0.5 degree D-1.5 degree R test point.
Because of significantly greater control
of minimum and maximum
illumination above the horizontal axis,
there is no continuing need for a
maximum at this location.

The modification of the test point
value at 4D-V in Fig. 15-2 from 7000 cd
maximum to 10000 cd maximum is
based on the substantial increase of light
resulting from the test point
modifications above which extend the
high intensity zone on the right side of
the beam pattern to the left side of the
beam. The previous test point value at
0.5 degree D—-1.5 degree L to L limited
not only the light to the left region of the
roadway, but also to the foreground
area. Directing more light to the left will
increase foreground light levels. Studies
performed by UMTRI have shown that
very high levels of foreground light can
depreciate the driver’s distance seeing
performance. A modest increase in the
maximum candela level at this test
point from 7000 to 10000 will allow the
additional left lane light yet not create
undue foreground illumination.

As proposed, the cutoff location is
positioned at 0.4 degree below the H-H
line for headlamps designed to be aimed
using the left side of the beam pattern.
This causes the top edge of the main
part of the beam pattern on the left to
intersect the road surface at
approximately 90 m. (300 feet) from the
vehicle with headlamps mounted at 635
mm. (25 inches) above the road surface.
This distance is increased from present
headlamps that are limited by the 0.5
degree D—1.5 degrees L to L test point
that exists today. The new test point is
taken from SAE J1735.

The specific mathematical expression
for identifying the cutoff is: G = log E(a)-
log E(a+0.1), where “G” is the gradient,
“E” is illumination and “‘a” is the
vertical angular position. The maximum
value of the gradient “‘G” determines the
angular location of the cutoff.

B. Horizontal Aim of Lower Beam

1. Eliminating Horizontal Aim
Adjustability

Horizontal aimability is mandatory for
mechanically-aimed headlamps under
Standard No.108. Because the lower
beam of a headlamp designed to
conform to Standard No. 108 does not
have any visual cues for achieving
correct horizontal aim when aimed
visually or optically, and because it is
not possible to add such visual features
without damaging the beam pattern,
horizontal aim should be either fixed
and nonadjustable, or have a horizontal
VHAD.

When horizontal aim is
nonadjustable, horizontal aim will not
be compromised because most state
laws require that headlamps be correctly
aimed at the time of the first sale of the
vehicle. Generally, the vehicle’s
manufacturer accepts the responsibility
for assuring correct aim of new motor
vehicles. Further, proper realignment of
front-end components of collision-
damaged vehicles will assure correct
placement of headlamps and thus
maintain proper horizontal aim. Thus,
no further specifications are necessary
for field use, except to note that
horizontal aim may not be adjustable on
some lamps marked *“VOR” or *“VOL”
on the lens.

Standard No. 108 specifies for the
lower beam, test points at 15 and 9
degrees left and right, with minimum
candela of 850 and 1000 (test points 15
and 9 degrees, Figures 15-1 and 17-1)
and 700 and 750 (test points 15 and 9
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degrees, Figures 27-1 and 28-1).
NHTSA’s new Figures 15-2, 17-2, 27—
2, and 28-2 increase these values. New
test points added at 20 degrees left and
right further widen the beam. In
addition to the substitution of the above
mentioned 0.86D-3.5L test point for the
0.5D-1.5L to L, to facilitate the cutoff,
these changes make the new beam
pattern less sensitive to horizontal
positioning. The modifications and
additions that have been adopted are:

9 deg L&R-2 deg D—1250 cd. min.
15 deg L&R-2 deg D—1000 cd. min.
20 deg L&R-4 deg D—300 cd. min.

These locations and values were taken
from SAE J1735 which achieves a wider
beam pattern as a result of these test
points.

2. Horizontal Aim of Lower Beam for
Laboratory Photometry tests.

The headlamp shall be mounted onto
a fixture which simulates its actual
design orientation on any vehicle for
which the headlamp is intended. The
fixture, with the headlamp installed,
shall be attached to the goniometer table
in such a way that the fixture alignment
axes are coincident with the goniometer
axes. Shimming or adjustment of the
headlamp’s attachment to the test
fixture to comply with the photometric
requirements is not allowed. If there is
a VHAD, the aim of the headlamp shall
be adjusted, using the headlamp’s
horizontal aiming adjusters so the
VHAD reads zero. When the headlamp
has been aimed vertically, the lamp is
ready to be tested for photometric
compliance.

C. Vertical Aim of Upper Beam

As with vertical aim of the lower
beam, vertical aim of the upper beam
requires both a laboratory specification
for headlamps before installation and a
field specification for headlamps after
installation; however, the aim of the
upper beam is not nearly as critical as
it is for the lower beam. The laboratory
specification is being incorporated into
Standard No. 108 for visually/optically
aimable headlamps. For a headlamp that
incorporates both a lower beam and an
upper beam, the laboratory procedure
and the field procedure for upper beam
are not applicable, because the
headlamp must be aimed using the
lower beam, and, by design, both beams
are photometered in that position.

For a headlamp that has only an
upper beam, the following apply:

1. Laboratory Specification for Vertical
Visual Aim of Upper Beam

The vertical aim of the upper beam
shall be adjusted so that the maximum

beam intensity is located on the H—H
axis.

2. Laboratory Specification for
Horizontal Visual Aim of Upper Beam

The horizontal aim of the upper beam
shall be adjusted so that the maximum
beam intensity is located on the V-V
axis unless the headlamp has fixed
horizontal aim or a VHAD. In these
cases, it shall be mounted onto a fixture
which simulates its actual design
orientation on any vehicle for which the
headlamp is intended. The fixture, with
the headlamp installed, shall be
attached to the goniometer table in such
a way that the fixture alignment axes are
coincident with the goniometer axes.
Shimming or adjustment of the
headlamp’s attachment to the test
fixture to comply with the photometric
requirements is not allowed. If there is
a VHAD, the aim of the headlamp shall
be adjusted, using the headlamp’s
horizontal aiming adjusters so that the
VHAD reads zero. When the headlamp
has been aimed vertically, the lamp is
ready to be tested for photometric
compliance.

D. Movable Reflector Headlamps

Movable reflector headlamps have a
lens and headlamp housing that do not
move with respect to the surrounding
car structure when headlamps are
aimed. Therefore, the range of headlamp
aim limits does not need to be as large
to cover repairs from vehicle collisions.
Requirements for the aiming of movable
reflector headlamps have been clarified
and expanded to cover headlamps
which are visually/optically aimable.
The vertical aim range limits will now
cover only the full range of pitch on the
vehicle on which the headlamp system
is installed (full range of pitch on the
vehicle is defined in S7.8.3 of Standard
No. 108). When horizontal aim is
incorporated in a headlamp the
horizontal aim range limits will remain
2.5 degrees. Photometry will then be
done over the applicable aim limits
used for the headlamp system.

E. Marking Requirements
1. Headlamp Optical Axis Mark

The accuracy and reliability of
headlamp aim depends upon the correct
placement of aiming equipment in front
of the vehicle and its headlamps. To
assure that this placement is correct and
precise, it is necessary for the
headlamps to have an indication of the
optical axis to act as a geometric
reference for measuring distances to the
floor and between the headlamps and
the vehicle’s longitudinal axis. This may
be done by a mark on the interior or

exterior of the lens, or by a mark or
central structure on the interior or
exterior of the headlamp. Thus,
Standard No. 108 is amended to require
that a headlamp have this mark.

While the mark is necessary for
visual/optical aim headlamps, it is also
desirable for all headlamps because
people who aim headlamps use visual/
optical aim even though today’s
headlamps are not designed to be aimed
by this method. In the interest of
promoting correct aim, this optical axis
mark is recommended for all future
headlamp designs. This final rule may
require changes in headlamps for
existing production vehicles, however,
it is not intended to be a retroactive
requirement. Adequate leadtime is
required for implementation, and
commenters were invited to discuss
leadtime concerns. These concerns and
the effective date adopted for the optical
axis mark requirement are discussed in
the section of this notice called
‘“Effective Dates”

2. Visual/Optical Aimability
Identification Mark

Marking of headlamps would indicate
that the lamp is visually/optically
aimable according to the means
specified in the final rule. Thus,
Standard No. 108 will require that the
visible part of the lens of each original
and replacement equipment headlamp
and headlamp lens, and of each original
equipment and replacement equipment
beam contributor, designed to be
visually/optically aimable,
manufactured on or after March 1, 1997,
the effective date of the final rule, be
marked with the symbols “VOL",
“VOR”, or “VO” either horizontally or
vertically. The Committee determined
that “VOR” and “VO respectively
should be the only marking used for all
lower beam and upper beam sealed
beam and integral beam headlamp types
existing before the effective date of the
final rule if these types are ever
redesigned to be visually/optically
aimable. This will ensure that
replacement headlamps are identically
marked.

NHTSA proposed that manufacturers
which introduce new visually/optically
aimed headlamp types after the effective
date be required to determine the aim
method and apply the required marking.
This aim method and marking must be
followed by all subsequent
manufacturers of this headlamp type.

Under the final rule, a lower beam
headlamp will be marked “VOL" if the
manufacturer designs it to be visually/
optically aimed using the left side of the
lower beam pattern, and “VOR if using
the right side. If a sealed beam or an
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integral beam headlamp system is
currently being produced, the lens of
any lamp in such system that is
manufactured on or after March 1, 1997,
the effective date of the final rule, must
be marked “VOR”, and have the
gradient on the right side, if the system
is ever redesigned so that its lamps are
visually/optically aimable. A headlamp
will be marked “VO” if it is solely an
upper beam headlamp and intended to
be visually/optically aimed.

The discussion above relates to the
proper marking of existing headlamp
designs should their photometric
performance be redesigned to be
visually/optically aimable as described
in this final rule. This does not mean
that existing designs can be changed
from being mechanically aimable to
being visually/optically aimable. It
means that existing designs, all of which
are mechanically aimable, can be
redesigned to include visual/optical
aiming in addition to mechanical aim.
Mechanical aim must be retained on
existing designs to ensure that
replacement equipment provide the
same performance as original
equipment. Thus, any current headlamp
design that is modified to include
visual/optical aimability must still
provide mechanical aimability if that
headlamp is intended to be a
replacement in vehicles in which the
lamp was used before its redesign.

Should a headlamp be redesigned
without mechanical aiming features and
replace an earlier version of the
headlamp, one of two distinct safety
consequences will occur, depending on
whether the headlamp incorporated an
external aiming system or an on-board
one. If the headlamp incorporated an
external aiming system and if one of the
headlamps were replaced with a visual/
optical aim only headlamp, the
remaining headlamp would not be
capable of being aimed with a
mechanical aimer. This would occur
because the external aimer must be
attached to two headlamps, one on each
side of the vehicle, in order to measure
horizontal aim location. Additionally,
the new visual/optical aim headlamp
would be capable of being adjusted
horizontally because there would be
horizontal aiming screws. This is not
permitted for visual/optical aim
headlamps unless the headlamp has a
horizontal VHAD. If the headlamp had
an on-board mechanical aiming system,
the safety consequence would be the
inability to aim correctly a replacement
headlamp offering visual/optical
aimability only. In this case, the visual/
optical headlamp would have horizontal
aiming screws, but there would be no
valid manner in which to aim the

headlamp horizontally unless it
continues to be equipped with a
horizontal VHAD. For this headlamp,
the presumed saving might be the
deletion of the vertical VHAD. However,
S5.8 Replacement Equipment prohibits
replacement equipment that differs from
original equipment.

In accordance with other marking
requirements of Standard No. 108, the
letters will be not less than 3 mm high.

111. Allowing Existing Headlamps to
Use the New Photometrics

The Committee also decided that the
improved photometrics represented by
Figures 15-2, 17-2, 27-2, and 28-2
should be available to manufacturers of
headlamps that are not visually/
optically aimable within the meaning of
this rulemaking action, but which
presently are designed to meet the
photometrics of Figures 15A, 17A, 27 or
28. This raises no safety issues regarding
glare or compatibility of replacement
equipment, and NHTSA is adopting
appropriate amendments to implement
the Committee’s decision.

In commenting on the proposal for
new photometrics, AAMA
recommended that the definitions of
“integral beam headlamp’ and
“replaceable bulb headlamp” be
modified to assure that headlamps with
removable lenses may be designed to
have visual/optical aiming. In its view,
visual/optical aiming of headlamps with
replaceable lenses is an acceptable
alternative to VHAD aiming. The agency
concurs, and is amending the
definitions in the manner suggested.
Even though these specific changes
were not proposed, the NPRM did cover
integral beam headlamps and
replaceable bulb headlamps with fixed
lenses the agency sees no substantive
distinction that would warrant a
separate notice and an opportunity to
comment on the inclusion of
replaceable lens headlamps in this
rulemaking action.

IVV. Comments Relating to the NPRM

Stanley, Koito, AAMA, and Wagner
called the agency’s attention to the
inconsistency between the proposed
requirement that on-board vehicle
headlamp horizontal aiming devices
(VHADS) be permanently calibrated, and
the lack of a proposal to amend the
existing requirement that requires
horizontal aiming VHADSs to be capable
of being recalibrated in the field
(S7.8.5.2()(2)(iv)).

Permanent calibration was proposed
to help prevent further misaim that can
occur when vehicle repair technicians
attempt to calibrate visually the VHADs
of mechanically aimable headlamps that

were never intended to be visually
aimed. The Committee decided that
recalibration should be prohibited
because today’s lower beam headlamps
are not yet capable of being properly
visually/optically aimed in the field due
to the lack of visual cues in the beam
pattern. Visual/optical aim is the only
method available in the field today for
VHAD calibration and it cannot be
performed with any acceptable
precision. Thus, there is no safety value
from the current requirement for
recalibration capability, whereas there
would be one for permanent calibration.
Permanent calibration retains the
precision necessary for aiming; once
calibration is lost it cannot be recovered.
Maintaining calibration permits the
vehicle repair technician to measure
physically the mounting locations of the
headlamp relative to the vehicle
references so that the repaired
substructure onto which the headlamp
is mounted is restored to near its
original alignment. Doing so permits the
horizontal VHAD to establish horizontal
aim location with reliability and
accuracy. For these reasons, NHTSA is
adopting S7.8.5.2(c) as proposed and
eliminating the inconsistency by
deleting the last part of the sentence of
S7.8.5.2()(2)(iv).

In Stanley’s opinion, the formula
specified in SAE J1735 “Harmonized
Vehicle Headlamp Performance
Requirements” defining the cut-off of
the beam is more practical than the
formula that was proposed. This issue
was thoroughly discussed by the
Committee in its negotiating sessions.

The formula proposed represents the
consensus of these meetings including
the views of the Japanese Automobiles
Standards Internationalization Center
(JASIC), which represented the Japanese
vehicle and lighting industries. NHTSA
affirms its conclusion that the formula
is practicable, for the reasons given in
both the NPRM and this notice.

One issue for which NHTSA sought
answers was whether the optional
visual/optical headlamp aiming
standard should become mandatory in
due course, and, if so, on what date it
should become effective. Three
comments were received. Wagner
believed that the standard should be
mandatory, and asked for a 3-year
leadtime. VVolvo objected to a mandatory
requirement. AAMA did not support a
mandatory requirement until such time
as data are available from field and use
experience. On the basis of these
comments, the agency concludes that
resolution of the issue requires data that
is not yet available and is not making
the aiming standard mandatory. The
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agency may revisit the issue at a later
date.

AAMA also suggested minor wording
and typographical changes to
paragraphs S5.5.8, S7.3.8(b), S7.3.9,
S7.4.2(a)(2(i), S10(a), and Figure 26 all
of which are adopted.

Proposed paragraphs S7.8.1(b) and
S$7.8.5.3(f) would require fiduciary
markings “‘that are visible from the front
of the headlamp * * *” The final rule
clarifies that the markings are “visible
from the front of the headlamp when
installed on the vehicle,” implementing
a recommendation from AAMA.

V. Comments Not Relating to the NPRM

Several comments concerned issues
beyond the scope of the NPRM and the
issues that were part of the consensus
achieved by the Committee, but NHTSA
will comment briefly on them.

Valeo suggested permitting a visual
horizontal aim adjustment feature in the
beam for visually/optically aimable
headlamps, and adding a definition of a
“kink” in the cut off of the VOL lower
beams. In Valeo’s opinion, the
prohibition of horizontal aim
adjustment mechanisms will compel the
manufacture of design-specific
headlamps for the ECE and U.S.
markets. Valeo deems the alternative
permitted in the proposal of providing
a horizontal VHAD to be considerably
more expensive than basic aiming
means, but without benefit to the user.

NHTSA notes that the Committee
considered features for horizontal
visual/optical aiming but none were
deemed sufficiently developed and
designed to be usable, hence none were
included in the NPRM. The agency
believes that Valeo’s claims of a
considerable cost increase are incorrect.
Today, with two different beam patterns
required for the ECE and U.S. markets,
two different headlamp designs are
often necessary to meet the needs of
each market. With the issuance of this
final rule and its visual/optical beam
pattern, manufacturers have stated that
a beam pattern may be possible that
complies with the requirements of both
markets. Because ECE headlamps at the
current time are required to have both
vertical and horizontal aiming screws,
an ECE headlamp, to be sold as a visual/
optical aim headlamp in the U.S., will
need to have a horizontal VHAD. While
this would mean a slight cost increase
for the ECE headlamp, Valeo will realize
overall a significant cost savings from
not having to design a separate product
for the U.S. market. On balance, the
agency estimates that VValeo’s cost
savings are in the range of $10,000,000
per design for development and tooling
costs. The incremental cost of adding a

horizontal VHAD is small in
comparison to the significant savings
afforded by this rulemaking.
Additionally, GTB indicates that it will
petition NHTSA for rulemaking to
include a horizontal aim feature after it
has completed research on the nature of
horizontal gradients necessary for
horizontal visual/optical aim.

Valeo requested clarification of
allowance of a re-aim of 0.25 degree in
all directions around the test point
being measured, even if the visually/
optically aimable headlamp does not
have a VHAD. Standard No. 108 has
always allowed a re-aim of 0.25 degree
in any direction for every test point
during photometric testing, and will
continue to do so. There is no reason
not to allow visually/optically aimable
headlamps to be similarly reaimable
during compliance testing.

Hella and Bosch suggested further
aspects to be considered that will be
important to the future of
harmonization. Both believe that future
requirements should be added to permit
a visual cue or vertical “‘kink” to be
used for horizontal visual/optical
aiming of the lower beam. However, as
NHTSA has discussed above, this is not
technically feasible at this point. Both
also suggested that NHTSA allow an
increased maximum intensity in upper
beam headlamps. Recently NHTSA
denied a petition for rulemaking on this
subject (61 FR 45359) because of a lack
of information supporting an increase
beyond the maximum established by
NHTSA in 1978. Finally, Hella believes
that NHTSA should regulate fog lamps.
NHTSA has already asked for comments
on this issue (60 FR 54833) and intends
to publish a further notice with its
views on fog lamps in the near future.

Stanley asked whether the proposal
applies to headlamps designed
exclusively for motorcycle use. The
answer is no; this rulemaking was not
intended to address the amiability of
motorcycle headlamps.

Calcoast offered a suggestion to
improve proper horizontal positioning
when photometering a visually/
optically aimable headlamp: to add a
lens marking identifying the horizontal
angle at which the vertical scan is to be
performed. NHTSA believes that this
marking would add little to assist
horizontal positioning, because the cut-
off must occur in a 2-degree wide area
either to the left or right of the vertical
line so that field personnel can identify
the cut-off and use it for aiming
purposes. It is doubtful that service
personnel could accurately and
repeatably determine by observation
where the cut-off is sharpest and use
that as a horizontal aiming reference.

VI. Housekeeping Amendments

In reviewing the text of Standard No.
108 (49 CFR 571.108) as published in
the Code of Federal Regulations, revised
as of October 1, 1995, NHTSA has
discovered several errors that it is taking
this opportunity to correct.

The first is a clarification of S5.3.1.1.1
as it relates to the location of clearance
lamps. The first sentence of the
preceding paragraph, S5.3.1.1, requires,
in part, that each lamp “‘be located so
that it meets the visibility requirements
specified in any applicable SAE
Standard.” The second sentence of
paragraph S5.3.1.1 states, in part and in
essence, that “‘no part of a vehicle shall
* * *prevent [a clearance lamp] from
meeting the photometric output
specified in [the] applicable SAE
Standard.”

Paragraph S5.3.1.1.1 allows an
alternative location for clearance lamps
under the conditions expressed in the
paragraph and specifies that “‘at such a
location they need not be visible at 45
degrees inboard.” The SAE Standard
that applies to clearance lamps is J592¢,
“Clearance, Side Marker, and
Identification Lamps”, July 1972. SAE
J592e does not contain installation
requirements that specify inboard
visibility performance for clearance
lamps, within NHTSA'’s understanding
of the first sentence of S5.3.1.1, unlike
the standards for turn signal lamps
which require “‘signals from lamps on
both sides of the vehicle [to] be visible
through a horizontal angle from 45 deg.
to the left for the left lamp to 45 deg to
the right for the right lamp.” (paragraph
5.4.1, SAE Standard J1395 APR85 “Turn
Signal Lamps for use on Motor Vehicles
2032 mm or More in Overall Width”).
Instead, SAE J592e specifies
photometric performance requirements
to be met at test points 45 Left and 45
Right, within the meaning of the second
sentence of S5.3.1.1. NHTSA does not
wish to confuse the visibility of a lamp
with maintenance of its photometric
performance as mounted on a vehicle.
For this reason, NHTSA believes that
S5.3.1.1.1 would be more accurately
expressed as specifying that clearance
lamps alternatively located ‘“‘need not
meet photometric requirements at 45
degrees inboard.” Accordingly this
change is made in paragraph S5.3.1.1.1.

In paragraph S5.5.4, the second
sentence relating to activation of the
high-mounted stop lamp is revised to
substitute the word *‘vehicle” for
“passenger car”’. This amendment
should have been made when Standard
No. 108 was amended to require center
high-mounted stop lamps on vehicles
other than passenger cars.
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Paragraph S5.8.10 is revised by
correcting its reference to “‘S5.7.1"” to
*S5.8.1.”” NHTSA notes that Standard
No. 108, as it appears in 49 CFR Parts
400 to 999, revised as of October 1,
1995, contains two paragraphs
designated as S7.1 (page 231). The first
that is printed specifies headlamp
photometric requirements that apply on
and after September 1, 1994, while the
second contains requirements that apply
both before and after that date. Only the
first paragraph S7.1 will appear in 49
CFR Parts 400 to 999, revised as of
October 1, 1996.

Paragraph S7.2(a) on headlamp lens
marking explains that the DOT symbol
is the certification required by 15
U.S.C. 1403.” This statutory
requirement was recodified in 1994 as
“49 U.S.C. 30115” and the paragraph is
being revised to reflect the change. The
effective date of December 1, 1989, is
also being removed from this paragraph
as it is superfluous.

Paragraphs S7.4(i) and S7.5(j) are
added to clarify that integral beam
headlamps and replaceable bulb
headlamps may also incorporate
replaceable light sources used for
purposes other than headlighting.

Finally, in paragraph S10(a), “SAE” is
inserted before **Standard”.

VII. Effective Dates

The amendments that allow
headlamps to be visually/optically
aimable as an alternative to existing
aimability requirements are effective
April 1, 1997, approximately 60 days
after publication of the final rule in the
Federal Register. Because of the desire
of all interests affected by the rule that
it be issued as soon as practicable to
permit an optional means of
compliance, it is found for good cause
shown that an effective date earlier than
180 days after issuance is in the public
interest.

AAMA, Koito, and GTB asked for an
additional year of leadtime to comply
with requirements that are mandatory
within the option, which are fixed
calibration and optical axis marking.
These requirements were proposed to
become effective one year following the
September 1 that follows publication of
the final rule. Since this final rule is one
that is published between September 1,
1996, and August 31, 1997, the effective
date for the mandatory requirements is
September 1, 1998. NHTSA confirmed
in phone conversations that the concern
of the commenters is that a late issuance
date allowing a lead time of 13 months
would be impracticable whereas as
earlier one would not. Since this final
rule is being published around March 1,
the effective date of September 1, 1998,

as discussed below for mandatory
requirements affords a leadtime of
approximately 18 months. NHTSA has
concluded that this meets the needs of
the commenters and therefore is taking
no action on the request.

The amendments to S7.8.1(b)
amending the fiducial marking to
require an optical axis mark for
headlamps that are not visually/
optically aimable are effective
September 1, 1998, which, as proposed,
is September 1 of the year following one
year after publication of the final rule.
For the same reason, the amendments to
S$7.8.5.2(c) amending the calibration
requirements for the VHAD are also
effective September 1, 1998. On the
basis of comments demonstrating that it
is impracticable to comply with these
requirements within 360 days after
issuance of the rule, it is found for good
cause shown that an effective date for
these requirements that is later than 360
days after issuance of the rule is in the
public interest.

There is no retroactive effect on
existing headlamps or their
replacements.

Rulemaking Analyses and Notices

Executive Order 12866 and DOT
Regulatory Policies and Procedures.

This rulemaking action was not
reviewed under Executive Order 12866.
Further, it has been determined that the
rulemaking action is not significant
under Department of Transportation
regulatory policies and procedures. The
purpose of the rulemaking action is to
provide an alternative and more
objective means of determining the
accuracy of headlamp aim. As an
alternative, the provisions are not
mandatory unless a manufacturer
chooses to install visually/optically
aimable headlamps on a motor vehicle
that it intends to sell. Because of
offsetting benefits to vehicle
manufacturers when choosing this
option, it is likely that greater benefits
than costs will occur. The costs of the
final rule are so minimal as not to
warrant preparation of a full regulatory
evaluation.

National Environmental Policy Act

NHTSA has analyzed this rulemaking
action for the purposes of the National
Environmental Policy Act. The final
rule will not have a significant effect
upon the environment. The composition
of headlamps will not change from
those presently in production.

Regulatory Flexibility Act

The agency has also considered the
impacts of this rulemaking action in

relation to the Regulatory Flexibility
Act. For the reasons stated above and
below, | certify that this rulemaking
action will not have a significant
economic impact upon a substantial
number of small entities. Accordingly,
no regulatory flexibility analysis has
been prepared. Manufacturers of motor
vehicles and motor vehicle equipment,
those affected by the rulemaking action,
are generally not small businesses
within the meaning of the Regulatory
Flexibility Act.

Executive Order 12612 (Federalism)

This rulemaking action has also been
analyzed in accordance with the
principles and criteria contained in
Executive Order 12612, and NHTSA has
determined that this rulemaking action
does not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

Civil Justice

The final rule will not have any
retroactive effect. Under 49 U.S.C.
30103, whenever a Federal motor
vehicle safety standard is in effect, a
state may not adopt or maintain a safety
standard applicable to the same aspect
of performance which is not identical to
the Federal standard. 49 U.S.C. 30161
sets forth a procedure for judicial review
of final rules establishing, amending or
revoking Federal motor vehicle safety
standards. That section does not require
submission of a petition for
reconsideration or other administrative
proceedings before parties may file suit
in court.

List of Subjects in 49 CFR Part 571

Imports, Motor vehicle safety, Motor
vehicles, Tires.

In consideration of the foregoing, 49
CFR Part 571 is amended as follows:

PART 571—FEDERAL MOTOR
VEHICLE SAFETY STANDARDS

1. The authority citation for part 571
continues to read as follows:

Authority: 49 U.S.C. 322, 30111, 30115,
30117 and 30166; delegation of authority at
49 CFR 1.50.

2. Section 571.108 is amended by:

a. Amending Section S4 to add new
definitions: “Cutoff’” and “Visually/
optically aimable headlamp’ in
alphabetical order to read as set forth
below;

b. revising the definition in S4 of
“Integral beam headlamp”,
“Replaceable bulb headlamp”, and
“Vehicle headlamp aiming device”, to
read as set forth below;

c. revising paragraph S5.3.1.1.1 to
read as set forth below;
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d. revising paragraph S5.5.4 to read as
set forth below;

e. revising paragraph S5.5.8 to read as
set forth below;

f. revising paragraph S5.8.10 to read
as set forth below;

g. revising paragraph S7.2(a) to read
as set forth below;

h. revising paragraphs S7.3.2(a)(3);
7.3.3(a); S7.3.4; S7.3.5(a); S7.3.6(a); the
first sentence of S7.3.7(b); S7.3.7(d);
S7.3.7(h)(1); the last sentence of
S7.3.8(b); S7.3.9(a); S7.4(a)(1)(i);
S7.4(a)(1)(ii); S7.4(a)(1)(iii); S7.4(a)(2)(i);
S7.4(a)(2)(ii); and the first sentence of
S7.4 (a)(3) to read as set forth below;

i. adding new paragraph S7.4(i) to
read as set forth below:

j. revising paragraphs
S7.5(d)(2)(I)(A)D); S7.5(d)()()(A)),
S7.5(d)(2)(i1)(A) (1), S7.5(d)(2)(ii)(A)(2),
S7.5(d)(3)()(A), S7.5(d)(3)(i)(B);
S7.5(d)(3)(ii)(A); S7.5(d)(3)(ii)(B);
S7.5(e)(2)(1)(A); S7.5(e)(2)(1)(B);
S7.5(e)(2)(ii)(A); S7.5(e)(2)(ii)(B);
S7.5(e)(3)(i) and S7.5(e)(3)(ii) to read as
set forth below;

k. adding new paragraph S7.5(j) to
read as set forth below;

I. revising paragraphs; S7.6.2; S7.6.3,
S7.8.1; and S7.8.2 to read as set forth
below;

m. adding new paragraph S7.8.2.1(c)
to read as set forth below;

n. redesignating existing paragraph
S7.8.2.2 as S7.8.2.3;

0. adding new paragraph S7.8.2.2 to
read as set forth below;

p. revising paragraphs S7.8.4 and
S7.8.5 to read as set forth below;

g. redesignating existing paragraph
S7.8.5.2(c) as S7.8.5.2(d);

r. adding new paragraphs S7.8.5.2(c)
and S7.8.5.3 to read as set forth below;

s. revising the fourth sentence of
paragraph S10 (a) and the third sentence
of paragraph S10(b) to read as set forth
below;

t. redesignating Figures 15A, 17A, 27
and 28, as Figures 15-1, 17-1, 27-1, and
28-1, revising their titles, and
republishing them as set forth below;

u. adding new Figures 15-2, 17-2,
27-2, and 28-2, to read as set forth
below: and

V. revising Figure 26 to read as set
forth below:

§571.108 Standard No. 108; Lamps,
reflective devices, and associated

equipment.

* * * * *
S4  Definitions.

* * * * *

Cutoff means a generally horizontal,
visual/optical aiming cue in the lower
beam that marks a separation between

areas of higher and lower luminance.
* * * * *

Integral beam headlamp means a
headlamp (other than a standardized
sealed beam headlamp designed to
conform to paragraph S7.3 or a
replaceable bulb headlamp designed to
conform to paragraph S7.5) comprising
an integral and indivisible optical
assembly including lens, reflector, and
light source, except that a headlamp
conforming to paragraph S7.8.5.2 or
paragraph S7.8.5.3 may have a lens
designed to be replaceable.

* * * * *

Replaceable bulb headlamp means a
headlamp comprising a bonded lens and
reflector assembly and one or two
replaceable headlamp light sources,
except that a headlamp conforming to
paragraph S7.8.5.2 or paragraph S7.8.5.3
may have a lens designed to be
replaceable.

* * * * *

Vehicle headlamp aiming device or
VHAD means motor vehicle equipment,
installed either on a vehicle or
headlamp, which is used for
determining the horizontal or vertical
aim, or both the vertical and horizontal
aim of the headlamp.

* * * * *

Visually/optically aimable headlamp
means a headlamp which is designed to
be visually/optically aimable in
accordance with the requirements of
paragraph S7.8.5.3 of this standard.

*

* * * *

S5 Requirements.

* * * * *

S5.3.1.1.1 Clearance lamps may be
located at a location other than on the
front and rear if necessary to indicate
the overall width of a vehicle, or for
protection from damage during normal
operation of the vehicle, and at such a
location they need not meet the
photometric output at any test point that
is 45 degrees inboard.

* * * *

S5.5.4 The stop lamps on each
vehicle shall be activated upon
application of the service brakes. The
high-mounted stop lamp on each
vehicle shall be activated only upon

application of the service brakes.
* * * * *

S5.5.8 On a motor vehicle equipped
with a headlighting system designed to
conform to the photometric
requirements of Figure 15-1 or Figure
15-2, the lamps marked “‘L" or “LF”
may be wired to remain permanently
activated when the lamps marked “U”’
or “UF” are activated. On a motor
vehicle equipped with an Integral Beam
headlighting system meeting the
photometric requirements of paragraph
S7.4(a)(1)(ii), the lower beam headlamps

shall be wired to remain permanently
activated when the upper beam
headlamps are activated. On a motor
vehicle equipped with a headlighting
system designed to conform to the
requirements of Figure 17-1 or Figure
17-2, a lower beam light source may be
wired to remain activated when an
upper beam light source is activated if
the lower beam light source contributes
to compliance of the headlighting
system with the upper beam
requirements of Figure 17-1 or Figure
17-2.

* * * * *

S5.8.10 Unless otherwise specified
in this standard, each lamp, reflective
device, or item of associated equipment
to which paragraph S5.8.1 applies may
be labeled with the symbol DOT, which
shall constitute a certification that it
conforms to applicable Federal motor
vehicle safety standards.

* * * * *
S7 Headlighting requirements.
* * * * *

S7.2(a) The lens of each original and
replacement equipment headlamp, and
of each original equipment and
replacement equipment beam
contributor shall be marked with the
symbol “DOT” either horizontally or
vertically which shall constitute the
certification required by 49 U.S.C.
30115.

* * * * *

S$7.3.2 Type A headlighting system.
* X *

(a) * * *

(3) In paragraphs 4.5.2 and 5.1.6, the
words “Figure 28—1 or 28-2 of Motor
Vehicle Safety Standard No. 108" are
substituted for “Table 3.”

* * * * *

S7.3.3 Type B headlighting system.
* X *

(a) The requirements of paragraph
S$7.3.2 (a) through (c), except that the
words “‘Figure 27-1 or Figure 27-2"" are
substituted for “Table 3" in paragraph
S7.3.2(a)(3).

* * * * *

S7.3.4 Type C headlighting system.
A Type C headlighting system consists
of two Type 1C1 and two Type 2C1
headlamps and associated hardware,
which are designed to conform to the
requirements of paragraph S7.3.2 (a)
through (d), except that the words
“Figure 28—1 or Figure 28-2" are
substituted for “Table 3" in paragraph
S7.3.2(a)(3).

S7.3.5 Type D headlighting system.
(a) A Type D headlighting system
consists of two Type 2D1 headlamps
and associated hardware, which are
designed to conform to the requirements
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of paragraph S7.3.2 (a) through (c),
except that the words ““Figure 27-1 or
Figure 27-1" are substituted for “Table
3” in paragraph S7.3.2(a)(3).

* * * * *

S7.3.6 Type E headlighting system.
(a) A Type E headlighting system
consists of two Type 2E1 headlamps
and associated hardware, which are
designed to conform to the requirements
of paragraph S7.3.2 (a) through (c),
except that the words “Figure 27-1 or
Figure 27-1" are substituted for “Table
3" in paragraph S7.3.2(a)(3).

* * * * *

S7.3.7 Type F headlighting system.
* X *

(b) The photometric requirements of
Figure 15-1 or Figure 15-2 of this
standard. * * *

* * * * *

(d) When tested in accordance with
section (c), the mounted assembly
(either Type UF or Type LF headlamps,
respective mounting ring, aiming ring,
and aim adjustment mechanism) shall
be designed to conform to the
requirements of Figure 15-1 or Figure
15-2 for upper or lower beams
respectively without reaim when any
conforming Type UF or LF headlamp is
tested and replaced by another
conforming headlamp of the same Type.
* * * * *

(h) * * *

(1) The assembly (consisting of the
Type UF and LF headlamps, mounting
rings, the aiming/seating rings, and aim
adjustment mechanism) shall be
designed to conform to the test points of
Figure 15-1 or Figure 15-2.

* * * * *

S7.3.8 Type G headlighting system.

* X *x

* * * * *

(b) * * * In paragraph 4.5.2, the
words “‘either Figure 28-1, or Figure
28-2" are substituted for “Table 3".

* * * * *

S$7.3.9 Type H headlighting system. *
* *

(a) Paragraphs S7.3.8 (a) through (d)
except that in paragraph S7.3.8(b), the
words “Figure 27-1 or Figure 27-2" are
substituted for “Table 3.”

* * * * *
S7.4  Integral beam headlighting

systems. * * *
a * X *x

1 * * *

(i) Figure 15-1 or Figure 15-2; or

(ii) Figure 15-1 or Figure 15-2, except
that the upper beam test value at 2.5 D—
V and 2.5D-12R and 12L, shall apply to
the lower beam headlamp and not to the
upper beam headlamp, and the upper
beam test point value at 1.5D-9R and 9L
shall be 1000; or

(iii) Figure 28-1 or Figure 28-2.

(2) * X *

(i) Figure 17-1 or Figure 17-2; or

(if) Figure 27-1 or Figure 27-2.

(3) In a system in which there is more
than one beam contributor providing a
lower beam, and/or more than one beam
contributor providing an upper beam,
each beam contributor in the system
shall be designed to meet only the
photometric performance requirements
of Figure 15-1 or Figure 15-2 based
upon the following mathematical
expression: conforming test point value
= 2 (Figure 15-1 or Figure1l5-2 test
point value)/total number of lower or
upper beam contributors for the vehicle,
as appropriate. * * *

* * * * *

(i) An integral beam headlamp may
incorporate replaceable light sources
that are used for purposes other than
headlighting.

S7.5 Replaceable bulb headlamp
systems. * * *

* * * * *

(d) * X *

* * * * *
* X *

Eiz))* * *

(A) * X *

(1) The lower beam requirements of
Figure 27-1 or Figure 27-2, or Figure
17-1 or Figure 17-2, if the light sources
in the headlamp system are any
combination of dual filament
replaceable light sources other than
Type HB2; or

(2) The lower beam requirements of
Figure 17-1 or Figurel7-2 if the light
sources are Type HB2, or any dual
filament replaceable light sources that
include Type HB2; or
* * * * *

ii * * *

(A) * Kk ok

(1) The upper beam requirements of
Figure 27-1 or Figure 27-2, or Figure
17-1 or Figure 17-2 if the light sources
in the headlamp system are any
combination of dual filament
replaceable light sources that include
Type HB2, or

(2) The upper beam requirements of
figure 17-1 or Figure 17-2 if the light
sources are type HB2, or any
combination of replaceable light sources
that include Type HB2; or
* * * * *

(3 * X *

i * X *

(A) The lower beam requirements of
Figure 27-1 or Figure 27-2, or Figure
15-1 or Figure 15-2 if the light sources
in the headlamp system are any
combination of dual filament light
sources other than Type HB2; or

(B) The lower beam requirements of
Figure 15-1 or Figure 15-2 if the light

sources are Type HB2, or dual filament
light sources other than Type HB1 and
HB5. The lens of each such headlamp
shall be marked with the letter “L".

(ii) * * x

(A) The upper beam requirements of
Figure 27-1 or Figure 27-2, of Figure
15-1 or Figure 15-2 if the light sources
in the headlamp system are any
combination of dual filament light
sources other than Type HB2; or

(B) The upper beam requirements of
Figure 15-1 or Figure 15-2 if the light
sources are Type HB2, or dual filament
light sources other tha Type HB1 and
Type HB5. The lens of each such
headlamp shall be marked with the
letter “u”.

(e) * * *

* * * * *

(2) * * *

(l) * X *

(A) By the outboard light source (or
the uppermost if arranged vertically)
designed to conform to the lower beam
requirements of Figure 17-1 or Figure
17-2; or

(B) By both light sources, designed to
conform to the lower beam requirements
of Figure 17-1 or Figure 17-2.

(ii) * x *

(A) By the inboard light source (or the
lower one if arranged vertically)
designed to conform to the upper beam
requirements of Figure 17-1 or Figure
17-2; or

(B) By both light sources, designed to
conform to the upper beam
requirements of Figure 17-1 or Figure
17-2.

(3) * * *

(i) The lower beam shall be produced
by the outboard lamp (or upper one if
arranged vertically), designed to
conform to the lower beam requirements
of Figure 15-1 or Figure 15-2. The lens
of each headlamp shall be permanently
marked with the letter “L".

(i) The upper beam shall be produced
by the inboard lamp (or lower one of
arranged vertically), designed to
conform to the upper beam
requirements of Figure 15-1 or Figure
15-2. The lens of each headlamp shall
be permanently marked with the letter
“U”.

* * * * *

(j) A replaceable bulb headlighting
system may incorporate replaceable
light sources that are used for purposes
other than headlighting.

* * * * *

S7.6.2 In a combination headlighting
system consisting of two headlamps,
each headlamp shall be designed to
conform to Figure 17-1 or Figure 17-2
and shall be a combination of two
different headlamps chosen from the
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following types: a Type F headlamp, an
integral beam headlamp, and a
replaceable bulb headlamp.

* * * * *

S7.6.3 In a combination headlighting
system consisting of four headlamps,
each headlamp shall be designed to
conform to Figure 15-1 or Figure 15-2,
or if an integral beam headlamp in
which there is more than one beam
contributor, designed to conform to
Figure 15-1 or Figure 15-2 in the
manner required by S7.4(a)(3) of this
standard.

* * * * *

S7.8.1 (a) Each headlamp or beam
contributor that is not visually/optically
aimable in accordance with S7.8.5.3 of
this standard shall be equipped with
fiducial marks, aiming pads, or similar
references of sufficient detail and
accuracy, for determination of an
appropriate vehicle plane to be used
with the photometric procedures of SAE
J1383 APRSS for correct alignment with
the photometer axis when being tested
for photometric compliance, and to
serve for the aiming reference when the
headlamp or beam contributor is
installed on a motor vehicle. The
fiducial marks, aiming pads, or similar
references are protrusions, bubble vials,
holes, indentations, ridges, scribed
lines, or other readily identifiable marks
established and described by the vehicle
or headlamp manufacturer.

(b) Each motor vehicle manufactured
on and after September 1, 1998, shall be
equipped with headlamps or beam
contributors which have a mark or
markings that are visible from the front
of the headlamp when installed on the
vehicle to identify the optical axis of the
headlamp to assure proper horizontal
and vertical alignment of the aiming
screen or optical aiming equipment. The
manufacturer is free to choose the
design of the mark or markings. The
mark or markings may be on the interior
or exterior of the lens or indicated by a
mark or central structure on the interior
or exterior of the headlamp.

(c) Each headlamp that is visually/
optically aimable in accordance with
S$7.8.5.3 of this standard shall be marked
in accordance with S7.8.5.3(f).

S7.8.2 Except as provided in this
paragraph, each headlamp shall be
installed on a motor vehicle with a
mounting and aiming mechanism that
allows aim inspection and adjustment of
both vertical and horizontal aim, and is
accessible for those purposes without
removal of any vehicle parts, except for
protective covers removable without the
use of tools.

S7.8.2.1

* * * * *

(c) A visually/optically aimable
headlamp that has a lower beam shall
not have a horizontal adjustment
mechanism unless such mechanism
meets the requirements of paragraph
S7.8.5.2 of this standard.

S7.8.2.2 If the headlamp is aimed by
moving the reflector relative to the lens
and headlamp housing, or vice versa, it
shall:

(a) allow movement of the headlamp
system, when tested in the laboratory, to
be not less than the full range of pitch
on the vehicle on which the headlamp
system is installed and for the
horizontal aim range limits of S7.8.4,

(b) Conform with the photometrics
applicable to it with the lens at any
position relative to the reflector within
the range limits as specified in
S7.8.2.2(a),

(c) Be exempted from the aim range
limits for testing in a laboratory in
S7.8.3, and

(d) Be exempted from S7.8.4 if it is
visually/optically aimable and has fixed
horizontal aim.

* * * * *

S7.8.4 When a headlamp system is
tested in a laboratory, the range of its
horizontal aim shall be not less that +/
-2.5 degrees from the nominal correct
aim position for the intended vehicle
application.

S7.8.5 When activated in a steady-
burning state, headlamps shall not have
any styling ornament or other feature,
such as a translucent cover or grill, in
front of the lens. Headlamp wipers may
be used in front of the lens provided
that the headlamp system is designed to
conform with all applicable photometric
requirements with the wiper stopped in
any position in front of the lens. When
a headlamp system is installed on a
motor vehicle, it shall be aimable with
at least one of the following: An
externally applied aiming device, as
specified in S7.8.5.1; an on-vehicle
headlamp aiming device installed by the
vehicle or lamp manufacturer, as
specified in S7.8.5.2; or by visual/
optical means, as specified in S7.8.5.3.

* * * * *
S§7.85.2
* * * * *

(c) Each headlamp equipped with a
VHAD that is manufactured for use on
motor vehicles manufactured on or after
September 1,1998, shall be
manufactured with its calibration
permanently fixed by its manufacturer.
Calibration in this case means the
process of accurately aligning the
geometry of the VHAD devices with the
beam pattern for the purposes of

compliance with the standard.
* * * * *

S7.8.5.3 Visual/optical aiming. Each
visually/optically aimable headlamp
shall be designed to conform to the
following requirements:

(a) Vertical aim, lower beam. Each
lower beam headlamp shall have a
cutoff in the beam pattern. It may be
either on the left side or the right side
of the optical axis, but once chosen for
a particular headlamp system’s design,
the side chosen for the cutoff shall not
be changed for any headlamps intended
to be used as replacements for those
system’s headlamps.

(1) Vertical position of cutoff. The
headlamp shall be aimed vertically so
that the cutoff is on the left side, at 0.4
degree down from the H-H line, or on
the right side, at the H-H line.

(2) Vertical gradient. The gradient of
the cutoff measured at either 2.5 degrees
L or 2.0 degrees R shall be not less than
0.13 based on the procedure of S7.8.5.3,
paragraph (a)(5).

(3) Horizontal position of the cutoff.
The width shall be not less than two
degrees, with not less than two degrees
of its actual width centered at either 2.5
degrees L, or 2.0 degrees R.

(4) Maximum inclination of cutoff.
The vertical location of the highest
gradient at the ends of the minimum
width shall be within +/-0.2 degree of
the vertical location of the maximum
gradient measured at the appropriate
vertical line (at either 2.5 degrees L for
a left side cutoff, or 2.0 degrees R for a
right side cutoff.)

(5) Measuring the cutoff parameter. (i)
The headlamp shall be mounted on a
fixture which simulates its actual design
location on any vehicle for which the
headlamp is intended. The fixture, with
the headlamp installed shall be attached
to the goniometer table in such a way
that the fixture alignment axes are
coincident with the goniometer axes.
The headlamp shall be energized at the
specified test voltage.

(ii) The headlamp beam pattern shall
be aimed with the cutoff at the H-H axis.
There shall be no adjustment,
shimming, or modification of the
horizontal axis of the headlamp or test
fixture, unless the headlamp is
equipped with a VHAD. In this case the
VHAD shall be adjusted to zero.

(iii) A vertical scan of the beam
pattern shall be conducted for a
headlamp with a left side gradient by
aligning the goniometer on a vertical
line at 2.5 degrees L and scanning from
1.5 degrees U to 1.5 degrees D. For a
headlamp with a right side gradient, a
vertical scan of the beam pattern shall
be conducted by aligning the
goniometer on a vertical line at 2.0
degrees R and scanning from 1.5 degrees
U to 1.5 degrees D.
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(iv) Determine the maximum gradient
within the range of the scan by using the
formula: G = log E(a)-log E(a+0.1),
where “G” is the gradient, “E” is
illumination and “‘a” is vertical angular
position. The maximum value of the
gradient “G” determines the vertical
angular location of the cutoff. Perform
vertical scans at 1.0 degree L and R of
the measurement point of the maximum
gradient to determine the inclination.

(b) Horizontal aim, lower beam. There
shall be no adjustment of horizontal aim
unless the headlamp is equipped with a
horizontal VHAD. If the headlamp has
a VHAD, it shall be set to zero.

(c) Vertical aim, upper beam. (1) If the
upper beam is combined in a headlamp
with a lower beam, the vertical aim of
the upper beam shall not be changed
from the aim set using the procedures of
paragraphs S7.8.5.3(a) and (b) used for
the lower beam.

(2) If the upper beam is not combined
in a headlamp with a lower beam, the
vertical aim of the upper beam shall be
adjusted so that the maximum beam
intensity is located on the H-H axis.

(d) Horizontal aim, upper beam. (1) If
the upper beam is combined in a
headlamp with a lower beam, the
horizontal aim of the upper beam shall
not be changed from the aim set using
the procedures of paragraphs S7.8.5.3
(a) and (b) used for the lower beam.

(2) If the upper beam is not combined
in a headlamp with the lower beam and
has fixed horizontal aim or has a
horizontal VHAD, then the headlamp
shall be mounted on a fixture which
simulates its actual design location on
any vehicle for which the headlamp is
intended. The fixture, with the
headlamp installed shall be attached to
the goniometer table in such a way that
the fixture alignment axes are
coincident with the goniometer axes.
The headlamp shall be energized at 12.8
+ 0.20 mV. There shall be no

adjustment, shimming, or modification
of the horizontal axis of the headlamp
or test fixture, unless the headlamp is
equipped with a VHAD. In this case the
VHAD shall be adjusted to zero.

(3) If the upper beam is not combined
in a headlamp with a lower beam, and
it does not have a VHAD, the horizontal
aim of the upper beam shall be adjusted
so that the maximium beam intensity is
located on the V-V axis.

(e) Photometric Requirements and
Measurement. (1) Instead of being
designed to conform to the photometric
requirements of Figures 15-1, 17-1, 27—
1 or 28-1, a visually/optically aimable
headlamp shall be designed to conform
to the requirements of Figures 15-2, 17—
2, 27-2 or 28-2 when tested in
accordance with paragraph (2) and SAE
J575 DECB88, with the distance from the
photometer to the headlamp no less
than 18.3 m.

(2) If the lower beam has a left side
cutoff, reaim the headlamp vertically to
place the maximum gradient found in
paragraph S7.8.5.3 at 0.4 degree below
the H-H line. For a headlamp with a
lower beam right side cutoff, place the
maximum gradient found in paragraph
S$7.8.5.3 at the H—H line. For an upper
beam, the headlamp would already be
aimed at the end of the procedure found
in paragraph S7.8.5.3. A 0.25 degree
reaim is permitted in any direction at
any test point.

(F) Marking—(1) Headlamp optical
axis mark. There shall be a mark or
markings identifying the optical axis of
the headlamp visible from the front of
the headlamp when installed on the
vehicle, to assure proper horizontal and
vertical alignment of the aiming screen
or optical aiming equipment with the
headlamp being aimed. The
manufacturer is free to choose the
design of the mark or markings. The
mark or markings may be on the interior
or exterior of the lens or indicated by a

mark or central structure on the interior
or exterior of the headlamp.

(2) Visual/optical aimability
identification marks. (i) The lens of a
lower beam headlamp shall be marked
“VOL” if the headlamp is intended to be
visually/optically aimed using the left
side of the lower beam pattern.

(ii) The lens of a lower beam
headlamp shall be marked “VOR” if the
headlamp is intended to be visually/
optically aimed using the right side of
the lower beam pattern.

(iii) The lens of each sealed beam or
integral beam headlamp shall be marked
“VOR” if the headlamp is of a type that
was manufactured before May 1, 1997,
and if such headlamp type has been
redesigned since then to be visually/
optically aimable.

(iv) The lens of a headlamp that is
solely an upper beam headlamp and
intended to be visually/optically aimed
using the upper beam shall be marked
“VO”.

(v) Each letter used in marking
according to this paragraph shall be not

less than 3 mm. high.
* * * * *

S$10. Simultaneous aim photometry
tests.

(a) Type F headlamp
systems. * * * Photometry
measurements of the UF photometry
unit shall be completed using the
aiming plane so established, and the
procedures of section 4.1 and 4.1.4
Standard J1383 APRS85, and Figure 15—
1 or Figure 15-2. * * *

(b) Integral beam headlamp systems. *
* * Photometric compliance of the lower
beam shall be determined with all lower
beam contributors illuminated and in
accordance with sections 4.1 and 4.1.6
of SAE Standard J1383 APR85, and
Figure 15-1 or Figure 15-2. * * *
BILLING CODE 4910-59-P
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FIGURE 15-1

PHOTOMETRIC TEST POINT VALUES

FOR MECHANICAL AIM HEADLIGHTING SYSTEMS

UPPER BEAM
Test Points Candela Candela
(degrees) maximum minimum
2U-V - 1,500
1U-3L and 3R - 5,000
H-V 70,000 40,000
H-3L and 3R - 15,000
H-6L and 6R - 5,000
H-9L and 9R _ - 3,000
H-12L and 12R - 1,500
1.5D-V - - 5,000
1.5D-9L and 9R - 2,000
2.5D-V _ - 2,500
2.5D-12L and 12R - 1,000
| 4D-V 5.000 -
LOWER BEAM
Test Points Candela Candela
(degrees) maximum___ | minimum
10U-90U 125 -
4U-8L and 8R - 64
2U-4L _ - 135
1.5U-1R to 3R - 200
1.5U-iRto R 1,400 -
1U-1.5Lto L 700 -
0.5U-1.5Lto L 1,000 -
0.5U-1R to 3R 2,700 500
H-4L - 135
H-8L - 64
0.5D-1.5Lto L 3,000 -
| 0.5D-1.5R 20,000 10,000
1D-6L _ - 1,000
1.5D-2R . - 15,000
1.5D-9L and 9R - 1,000
2D-15L and 15R - 850
4D-4R 12,500 -
4D-V 7,000 -
H-V 5.000 -
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FIGURE 15-2

PHOTOMETRIC TEST POINT VALUES

FOR VISUAL/OPTICAL AIM HEADLIGHTING SYSTEMS

UPPER BEAM
Test Points Candela Candela
(degrees) maximum minimum
2U-V - 1,500
1U-3L and 3R - 5,000
H-V 70,000 40,000
H-3L and 3R - 15,000
H-6L and 6R - 5,000
H-9Land SR - 3,000
H-12L and 12R - 1,500
1.5D-V - 5,000
1.5D-9L and 9R - 2,000
| 2.5D-V - 2,500
2.5D-12L and 12R - 1,000
4D-V 5,000 -
LOWER BEAM
Test Points Candela Candela
(degrees) maximum minimum
10U-90U 125 -
4U-8L and 8R - 64
2U-4L - 135
1.5U-1R to 3R - 200
1.5U-1Rto R 1,400 -
1U-1.5Lto L 700 -
0.5U-1.5Lto L 1,000 -
0.5U-1R to 3R 2,700 500
H-V 5,000 -
H-4L - 135
H-8L - 64
0.6D-1.3R - 10,000
0.86D-V - 4,500
0.86D-3.5L 12,000 1,800
1.5D-2R - 15,000
2D-9L and 9R - 1,250
2D-15L and 15R - 1,000
4D-V 10,000 -
4D-4R 12,500 -
4D-20L and 20R - 300
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FIGURE 17-1

PHOTOMETRIC TEST POINT VALUES

FOR MECHANICAL AIM HEADLIGHTING SYSTEMS

UPPER BEAM
Test Points Candela Candela
(degrees) maximum minimum
2U-V _ - 1,500
1U-3L and 3R - 5,000
H-V _ 75,000 40,000
H-3L and 3R - 15,000
H-6L and 6R - 5,000
H-9L and 9R__ — 3,000
H-12L and 12R - 1,500
1.5D-V - 5,000
1.5D-9L and 9R - 2,000 |
2.5D-V - 2,500
2.5D-12L and 12R - 1,000
4D-V 12,000 —
LOWER BEAM
Test Points Candela Candela
(degrees) maximum minimum
10U-90U 125 —_
4U-8L and 8R - 64
2U-4L - 135
1.5U-1Rto 3R - 200
1.5U-1Rto R 1,400 —
1U-1.5Lto L 700 -
0.5U-15Lto L 1,000 -
0.5U-1R to 3R 2,700 500
H-4L - 135
H-8L — 64
0.5D-10.5Lto L 3,000 -
| 0.5D-1.5R 20,000 10,000
1D-6L - 1,000
1.5D-2R - 15,000
1.5D-9L and 9R - 1,000
2D-15L and 15R - 850
4D-4R 12,500 —
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FIGURE 17-2
PHOTOMETRIC TEST POINT VALUES

FOR VISUAL/OPTICAL AIM HEADLIGHTING SYSTEMS

UPPER BEAM

Test Points Candela Candela
(degrees) maximuam minimum

20-V - 1,500
1U-3L and 3R - 5,000
H-V 75,000 40,000
H-3L and 3R - 15,000
H-6L and 6R - 5,000
H-9L and 9R - 3,000
H-12L and 12R - 1,500
1.5D-V - 5,000
1.5D-9L and 9R - 2,000
2.5D-V - 2,500
2.5D-12L and 12R - 1,000
4D-V 12,000 -

LOWER BEAM

Test Points Candela Candela
(degrees) maximum minimum
10U-90U 128 -
4U-8L and 8R - 64
2U-4L - 135
1.5U-1R to 3R - 200
1.5U-1Rto R 1,400 -
1U-1.5L to L 700 -
0.5U-1.5Lto L 1,000 -
0.5U-1R to 3R 2,700 500
H-4L — 135
H-8L - 64
0.6D-1.3R - 10,000
0.86D-V - 4,500
0.86D-3.5L. 12,000 1800
1.5D-2R - 15,000
2D-9L and 9R - 1,250
2D-15L and 15R - 1,000
4D-4R 12,500 -
4D-20L and 20R - 300
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FIGURE 27-1

PHOTOMETRIC TEST POINT VALUES

FOR MECHANICAL AIM HEADLIGHTING SYSTEMS

UPPER BEAM

[ Test Points Candela Candela
(degrees) maximum minimum
2U-V - 1,000
1U-3L and 3R - 2,000
H-V 75,000 20,000
H-3L and 3R - 10,000
H-6L and 6R - 3,250
H-9L and SR - 1,500
H-12L and 12R - 750

| 1.5D-V - 5,000
1.5D-9L and 9R - 1,500
2.5D-V - 2,500
2.5D-12L and 12R — 750
4D-V 5,000 -

LOWER BEAM

Test Points Candela Candela
(degrees) maximum minimum
10U-90U 125 -
4U-8L and 8R - 64
2U-4L - 135
1.5U-1R to 3R - 200
1.5U-1Rto R 1,400 -
1U-1.5L to L 700 -
0.5U-1.5Lto L 1,000 -
0.5U-1R to 3R 2,700 500
H-4L - 135
H-8L - 64
0.5D-1.5L toL 2,500 -
0.5D-1.5R 20,000 8,000
1D-6L _ - 750
1.5D-2R - 15,000
1.5D-9L and 9R - 750 |
2D-15L and 15R - 700

| 4D-4R 12,500 -
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FIGURE 27-2

PHOTOMETRIC TEST POINT VALUES

FOR VISUAL/OPTICAL AIM HEADLIGHTING SYSTEMS

UPPER BEAM
Test Points Candela Candela
(degrees) maximum minimum
2U-V -- 1,000
1U-3L and 3R -- 2,000
H-V 75,000 20,000
H-3L and 3R -- 10,000
H-6L and 6R -- 3,250
H-9L and SR -- 1,500
H-12L and 12R -- 750
1.5D-V -- 5,000
1.5D-9L and 9R -- 1,500
2.5D-V -- 2,500
2.5D-12L and 12R -- 750
4D-V 5,000 --
LOWER BEAM

Test Points Candela Candela
(degrees) maximum minimum
10U-90U 125 --
4U-8L and 8R -- 64
2U-4L -- 135
1.5U-1R to 3R -- 200
1.5U-1Rto R 1,400 --
1U-1.5LtoL 700 --
0.5U-1.5LtoL 1,000 --
0.5U-1R to 3R 2,700 500
H-4L -- 135
H-8L -- 64
0.6D-1.3R -- 10,000
0.86D-V -- 4,500
0.86D-3.5L 12,000 1,800
1.5D-2R -- 15,000
2D-9L and 9R -- 1,250
2D-15L and 15R -- 1,000
4D-4R 12,500 --
4D-20L and 20R -- 300
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FIGURE 28-1

PHOTOMETRIC TEST POINT VALUES

FOR MECHANICAL AIM HEADLIGHTING SYSTEMS

UPPER BEAM
Headlamp Type 1A1, 1C1, and 1G1 2A1,2C1,and 2G1
Test Points Candela Candela Candela
{degrees) maximum minimum_ maximum minimum
2U-V _ - 750 - 750
1U-3L and 3R - 3,000 - 2,000
H-V 60,000 18,000 15,000 7,000
H-3L and 3R - 12,000 - 3,000
H-6L and 6R - 3,000 - 2,000
H-9L and 9R - 2,000 - 1,000 |
H-12L and 12R - 750 - 750
1.5D-V - 3,000 - 2,000 |
1.5D-9L and 9R - 1,250 - 750
2.5D-V _ - 1,500 - 1,000
2.5D-12L and 12R - 600 - 400
4D-V 5,000 - 2,500 -
LOWER BEAM
Headlamp Type 2A1, 2C1, and
| 2G1

Test Points Candela Candela

(degrees) maximum minimum

10U-90U 125 -

4U-8L and 8R - 64

2U4L - 135

1.5U-1R to 3R - 200

1.5U-1Rto R 1,400 -

1U-1.5Lto L 700 -

0.5U-1.5Lto L 1,000 -

0.5U-1R to 3R 2,700 500

H-4L - 135

H-8L - 64

0.5D-1.5Lto L 2,500 -

 0.5D-1.5R 20,000 8,000 |

1D-6L - 750

1.5D-2R _ - 15,000 |

1.5D-9L and 9R - 750

2D-15L and 15R - 700

4D-4R 12,500 -
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FIGURE 28-2

PHOTOMETRIC TEST POINT VALUES

FOR VISUAL/OPTICAL AIM HEADLIGHTING SYSTEMS

UPPER BEAM
Headlamp Type 1A1,1Cl,and 1Gl1 2A1,2Cl,and 2Gl1
Test Points Candela Candela Candela Candela
(degrees) maximum minimum | maximum minimum
2U0-V - 750 - 750
1U-3L and 3R - 3,000 - 2,000
H-V 60,000 18,000 15,000 7,000
H-3L and 3R - 12,000 - 3,000
H-6L and 6R - 3,000 - 2,000
H-9L and 9R - 2,000 - 1,000
H-12L and 12R - 750 - 750
1.5D-V - 3,000 - 2,000
1.5D-9L and 9R - 1,250 - 750
2.5D-V - 1,500 - 1,000
2.5D-12L and 12R - 600 - 400
4D-V 5,000 - 2,500 -
LOWER BEAM

Headlamp Type 2A1,2C1, and 2Gl1

Test Points Candela Candela

(degrees) maximum minimum

10U-90U 128 -

4U-8L and 8R - 64

2U-4L - 135

1.5U-1R to 3R - 200

1.5U-1Rto R 1,400 -

1U-1.5L to L 700 -

0.8U-1.5L to L 1,000 -

0.5U-1R to 3R 2,700 500

H-4L - 135

H-8L - 64

0.6D-1.3R - 10,000

0.86D-V - 4,500

0.86D-3.5L 12,000 1,800

1.5D-2R - 15,000

2D-9L and 9R - 1250

2D-15L and 15R - 1000

4D-4R 12,500 —

4D-20L and 20R - 300
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Issued on March 4, 1997.
Ricardo Martinez,
Administrator.
[FR Doc. 97-5723 Filed 3-7-97; 8:45 am]
BILLING CODE 4910-59-C

DEPARTMENT OF THE INTERIOR
Fish and Wildlife Service

50 CFR Part 17
RIN 1018-AC85

Endangered and Threatened Wildlife
and Plants; Determination of
Endangered Status for the Cactus
Ferruginous Pygmy-Owl in Arizona

AGENCY: Fish and Wildlife Service,
Interior.

ACTION: Final rule.

SUMMARY: The Fish and Wildlife Service
(Service) determines endangered status
for the cactus ferruginous pygmy-owl
(Glaucidium brasilianum cactorum) in
Arizona, pursuant to the Endangered
Species Act of 1973, as amended (Act).
The Service also determines that the
cactus ferruginous pygmy-owl
population in Texas does not warrant
listing as a threatened species and is not
finalizing that portion of the proposal.
The Service originally proposed to list
the cactus ferruginous pygmy-owl as
endangered in Arizona with critical
habitat, and threatened in Texas without
critical habitat.

New information was received during
comment periods indicating that
population levels are higher in Arizona
and Texas than was known at the time
of the proposed rule. This information
has been considered in making this final
determination. However, the Service
still determines that the Arizona
population warrants endangered status.
Conversely, the new information
indicates that listing the species as
threatened in Texas is not warranted.
This rule implements the Federal
protection and recovery provisions
afforded by the Act for the Arizona
population of this subspecies.

EFFECTIVE DATE: April 9, 1997.
ADDRESSES: The complete file for this
rule is available for public inspection,
by appointment, during normal business
hours at the U.S. Fish and Wildlife
Service, Arizona Ecological Services
Field Office, 2321 West Royal Palm
Road, Suite 103, Phoenix, Arizona,
85021-4951.

FOR FURTHER INFORMATION CONTACT: For
Arizona, Mary E. Richardson, Arizona
Ecological Services Field Office (see
ADDRESSES section) (telephone 602/640—

2720; facsimile 602/640-2730). For
Texas, William Seawell, U.S. Fish and
Wildlife Service, (telephone 512/994—
9005; facsimile 512/994-8262).

SUPPLEMENTARY INFORMATION:
Background

The cactus ferruginous pygmy-owl
(Order Strigiformes—Family Strigidae)
is a small bird, approximately 17
centimeters (cm) (6% inches (in)) long.
Males average 62 grams (g) (2.2 ounces
(0z)), and females average 75 g (2.6 0z).
The cactus ferruginous pygmy-owl is
reddish-brown overall, with a cream-
colored belly streaked with reddish-
brown. Some individuals are grayish,
rather than reddish-brown. The crown is
lightly streaked, and paired black-and-
white spots on the nape suggest eyes.
There are no ear tufts, and the eyes are
yellow. The tail is relatively long for an
owl and is colored reddish-brown with
darker brown bars. The call of this
diurnal owl, heard primarily near dawn
and dusk, is a monotonous series of
short notes.

The cactus ferruginous pygmy-owl is
one of four subspecies of the ferruginous
pygmy-owl. It occurs from lowland
central Arizona south through western
Mexico, to the States of Colima and
Michoacan, and from southern Texas
south through the Mexican States of
Tamaulipas and Nuevo Leon. South of
these regions and through Central
America, G. b. ridgwayi replaces G. b.
cactorum.

Throughout South America, G. b.
brasilianum is the resident subspecies
(Fisher 1893, van Rossem 1937,
Friedmann et al. 1950, Schaldach 1963,
Phillips et al. 1964, de Schauensee
1966, Karalus and Eckert 1974,
Oberholser 1974, Johnsgard 1988).
Additionally, Konig and Wink (1995)
have identified a fourth subspecies of
pygmy-owl from central Argentina (G.b.
stranecki).

The cactus ferruginous pygmy-owl
(hereafter “*pygmy-owl’’ unless
otherwise noted) was described by van
Rossem (1937), based on specimens
from Arizona and Sonora. It is
distinguished from G. b. ridgwayi and G.
b. brasilianum by its shorter wings and
longer tail, and by generally lighter
coloration (van Rossem 1937, Phillips et
al. 1964). G. b. cactorum occurs in
several color phases, with distinct
differences between regional
populations (Sprunt 1955, Burton 1973,
Tyler and Phillips 1978, Hilty and
Brown 1986, Johnsgard 1988). Some
investigators (e.g., van Rossem 1937,
Tewes 1993) have suggested that further
taxonomic investigation may be needed,
however, G. b. cactorum is widely

recognized as a valid subspecies (e.g.,
Friedmann et al. 1950, Blake 1953,
Sprunt 1955, Phillips et al. 1964,
Monson and Phillips 1981, Millsap and
Johnson 1988, Binford 1989). The
American Ornithologists’ Union (AOU)
recognized G. b. cactorum in its 1957
Checklist of North American Birds
(AOU 1957), but subsequent lists did
not include subspecies (AOU 1983).
Based on these authorities, the Service
accepted G. b. cactorum as a subspecies
in 1991 (56 FR 58804), and again in
1993 (58 FR 13045). The Service accepts
that there is only one subspecies (G. b.
cactorum) of cactus ferruginous pygmy-
owl in Arizona.

The pygmy-owl nests in a cavity in a
tree or large columnar cactus. Cavities
may be naturally formed (e.g.,
knotholes) or excavated by
woodpeckers. No nest lining material is
used. The pygmy-owl also has nested in
fabricated nest boxes (Proudfoot et al.
1994a, Proudfoot 1996). Three, four,
five, and occasionally six eggs are laid
(Bent 1938, Heintzelman 1979, Glenn
Proudfoot, Texas A&M University at
Caesar Kleberg Wildlife Research
Institute, unpubl. data 1996) and
incubated for approximately 28 days.
The young fledge about 28 days after
hatching. The pygmy-owl begins nesting
activities in late winter to early spring.
It is nonmigratory throughout its range
(Bendire 1888, Griscom and Crosby
1926, Oberholser 1974, Johnson et al.
1979). The pygmy-owl’s diverse diet
includes birds, lizards, insects, small
mammals (Bendire 1888, Sutton 1951,
Sprunt 1955, Earhart and Johnson 1970,
Oberholser 1974), and frogs (Proudfoot
et al. 1994b).

The pygmy-owl occurs in a variety of
subtropical, scrub, and woodland
communities, including riverbottom
woodlands, woody thickets (‘“*bosques”),
coastal plain oak associations,
thornscrub, and desertscrub. Unifying
habitat characteristics among these
communities are fairly dense woody
thickets or woodlands, with trees and/
or cacti large enough to provide nesting
cavities. Throughout its range, the
pygmy-owl occurs at low elevations,
generally below 1,200 meters (m) (4,000
feet (ft)) (Swarth 1914, Karalus and
Eckert 1974, Monson and Phillips 1981,
Johnsgard 1988, Enriquez-Rocha et al.
1993).

In southern Texas, the pygmy-owl’s
habitat includes coastal plain oak
associations as well as the Tamaulipan
thornscrub of the lower Rio Grande
Valley region, which consists of
mesquite (Prosopis glandulosa),
hackberry (Celtis spp.), oak (Quercus
spp.), and Texas ebony (Pithecellobium
ebano) (Griscom and Crosby 1926, Bent
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1938, Oberholser 1974, Tewes 1992,
Wauer et al. 1993). In northeastern
Mexico it occurs in lowland thickets,
thornscrub communities, riparian
woodlands, and second-growth forest
(van Rossem 1945, AOU 1983, Enriquez-
Rocha et al. 1993, Tewes 1993). In
central and southern Arizona the
pygmy-owl’s primary habitats were
riparian cottonwood (Populus spp.)
forests, mesquite bosques, and Sonoran
desertscrub, but the subspecies
currently occurs primarily in Sonoran
desertscrub associations of palo verde
(Cercidium spp.), bursage (Ambrosia
spp.), ironwood (Olneya tesota),
mesquite (Prosopis juliflora), acacia
(Acacia spp.), and giant cacti such as
saguaro (Cereus giganteus), and
organpipe (Cereus thurberi) (Gilman
1909, Bent 1938, van Rossem 1945,
Phillips et al. 1964, Monson and
Phillips 1981, Johnson-Duncan et al.
1988, Millsap and Johnson 1988). In
northwestern Mexico the pygmy-owl
occurs in Sonoran desertscrub, Sinaloan
thornscrub, and Sinaloan deciduous
forest as well as riverbottom woodlands,
cactus forests, and thornforest
(Enriguez-Rocha et al. 1993).

The available information indicates
that distinct eastern and western
populations of the pygmy-owl are
definable. The pygmy-owl occurs along
the lower Rio Grande and the coastal
plain of southern Texas and
northeastern Mexico. It also occurs in
lowland areas of northwestern Mexico
and southern Arizona. The pygmy-owl’s
elevational distribution, the distribution
of habitat, and recorded locations
indicate that these eastern and western
ranges of the pygmy-owl are
geographically isolated from each other
and are ecologically distinct. In the
United States, eastern and western
portions of the pygmy-owl’s range are
separated by the basin-and-range
mountains and intervening Chihuahuan
Desert basins of southeastern Arizona,
southern New Mexico, and western
Texas. The pygmy-owl has never been
recorded in this 805 kilometer (km) (500
mile (mi)) wide area (Bailey 1928,
Phillips et al. 1964, Oberholser 1974,
Sartor O. Williams, New Mexico
Department of Game and Fish, in litt.
1991).

In Mexico, the eastern and western
populations are separated by the
highlands of the Sierra Madre Oriental
and Occidental, and the Mexican
Plateau. The pygmy-owl is considered
rare on the Mexican Plateau at/or above
elevations of 1,200 m (4,000 ft) on the
west, and above 300 m (1,000 ft) on the
east (Friedman et al. 1950). Some
sources describe the eastern and
western ranges as contiguous at the

southern end of its range, near the
southern end of the Mexican Plateau in
central Mexico (Johnsgard 1988). Other
sources describe these two ranges as
disjunct (Burton 1973). In his
description of the subspecies, van
Rossem (1937) found that Texas
specimens exhibited characteristics of
both G. b. cactorum and G. b. ridgwayi.
Ultimately, he did not assign Texas
ferruginous pygmy-owls to G. b.
cactorum, but noted that Ridgeway
(1914, in Van Rossem 1937) considered
them distinct from G. b. ridgwayi, and
left the taxonomy of Texas pygmy-owls
to be G. b. cactorum (e.g., Oberholser
1974, Millsap and Johnson 1988).

In addition to geographic separation,
the pygmy-owl’s eastern and western
populations occupy different habitats.
Although some broad similarities in
habitat physiognomy are apparent (e.g.,
dense woodlands and thickets),
floristically, these eastern and western
habitats are very dissimilar. The
desertscrub and thornscrub associations
in Arizona and western Mexico are
unlike any habitats occupied by the
pygmy-owl in eastern Mexico and
southern Texas. Also, the oak
association habitat occupied on coastal
plains in southern Texas is unlike any
habitat available in the western portion
of the pygmy-owl’s range. However, the
Tamaulipan thornscrub habitat of the
east and the riverbottom mesquite-
cottonwood bosque habitat in Arizona
are more similar in physiognomy and to
a slight degree in floristic makeup.

The potential for genetic distinctness
further supports a distinction between
eastern and western pygmy-owl
populations. The fact that the pygmy-
owl is nonmigratory throughout its
range suggests that genetic mixing
across wide areas may be infrequent. In
addition, considerable variation in
plumage between regional populations
has been noted, including specific
distinctions between Arizona and Texas
pygmy-owls (van Rossem 1937, Burton
1973, Tyler and Phillips 1978,
Johnsgard 1988).

These eastern and western
populations of the pygmy-owl may be
considered separately for listing under
the Act. The Act defines “‘species’ as
any subspecies . . . and any distinct
population segment of any species of
vertebrate which interbreeds when
mature (section 3(16)). Further, the
Service’s policy on vertebrate
population segments (61 FR 4722)
requires that, to be a listable entity
under the Act, the population be
“discrete’” and significant. A population
segment is “‘discrete” if it is markedly
separated from other populations of the
same taxon as a consequence of

physical, physiological, ecological, or
behavioral factors. A population also
can be considered “discrete” if it is
delimited by international boundaries
across which exist differences in
management control of the species. The
above information indicates that eastern
and western populations of the cactus
ferruginous pygmy-owl are distinct
based on geographic isolation,
distribution and status of habitat, and
potential morphological and genetic
distinctness.

A population segment is considered
“significant” if its loss would constitute
a significant gap in the range of the
taxon. The above criteria lead the
Service to consider the four separate
populations of G. b. cactorum for listing
purposes—western United States
(Arizona), eastern United States (Texas),
western Mexico, and eastern Mexico to
be both discrete and significant. The
Service herein proposes separate actions
for these various population segments
because the levels of threat, habitats
occupied, quality of information, and
overall status differ among these four
populations.

Previous Federal Action

The Service included the pygmy-owl
on its Animal Notice of Review as a
category 2 candidate species throughout
its range on January 6, 1989 (54 FR 554).
After soliciting and reviewing
additional information, the Service
elevated G. b. cactorum to category 1
status throughout its range on November
21, 1991 (56 FR 58804). A category 1
species was, at that time, defined as a
species for which the Service had on file
substantial information to support
listing, but for which a proposal to list
had not been issued as it was precluded
by other listing activities. The Service
has since discontinued the practice of
maintaining a list of species regarded as
‘““‘category 1 or ‘“‘category 2"’ candidates.
Candidates are now considered only
those species for which the Service has
on file sufficient information to support
issuance of a proposed listing rule (61
FR 64481).

Based on an extensive review of
information on the subspecies, the
Service has determined that it is now
appropriate to list the Arizona
population as endangered, not to
finalize the proposed listing in Texas,
and to continue reviewing the pygmy-
owl in Mexico to determine whether
Mexican populations should be
proposed for listing. Recent information
from Mexico indicates that the
subspecies may be more abundant, at
least in the southern portion of its range,
than originally thought.
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On May 26, 1992, a coalition of
conservation organizations (Galvin et al.
1992) petitioned the Service requesting
listing of the pygmy-owl as an
endangered subspecies under the Act.
The petitioners also requested
designation of critical habitat. In
accordance with Section 4(b)(3)(A) of
the Act, on March 9, 1993, the Service
published a finding that the petition
presented substantial scientific or
commercial information indicating that
listing may be warranted, and initiated
a status review on the pygmy-owl (58
FR 13045). In conducting its status
review, the Service solicited additional
comments and biological data on the
status of the cactus ferruginous pygmy-
owl through mailings, a notice in the
Federal Register (58 FR 13045), and
other means.

Section 4(b)(3)(B) of the Act requires
the Secretary of the Interior to
determine whether listing a petitioned
species is warranted within 12 months
of the petition’s receipt (16 U.S.C. S
1531 et seq.). On December 12, 1994, the
Service published a 12-month finding
on the petitioned action (59 FR 63975).
This finding indicated that listing of the
cactus ferruginous pygmy-owl was
warranted and a proposed rule was
published on the same date to list the
pygmy-owl as endangered in Arizona
with critical habitat and as threatened in
Texas without critical habitat.

The processing of this final rule
conforms with the Service’s final listing
priority guidance published on
December 5, 1996 (61 FR 64475). The
guidance clarifies the order in which the
Service will process rulemakings during
fiscal year 1997. The guidance calls for
giving highest priority to emergency
listings (Tier 1) and the second highest
priority (Tier 2) to finalizing proposed
listings. This final rule falls under Tier
2. At this time there are no pending Tier
1 actions.

Summary of Comments and
Recommendations

In the December 12, 1994, proposed
rule (59 FR 63975) and associated
notifications, all interested parties were
requested to submit factual reports or
information that might contribute to
development of a final rule. The original
comment period closed April 11, 1995,
then was reopened from May 1, 1995, to
May 30, 1995 (60 FR 19013), and again
from October 10, 1996, to November 12,
1996 (60 FR 53187).

Appropriate State agencies and
representatives, County and City
governments, Federal agencies and
representatives, scientific organizations,
and other interested parties were
contacted and requested to comment.

Newspaper/media notices inviting
public comment were published in the
following newspapers—in the State of
Arizona, the Indian Country Today, the
Tucson Citizen, the Arizona Republic,
the Arizona Silver Belt, the Green
Valley News/Sun, and the Eastern
Arizona Courier; and for the State of
Texas, in the Laredo Morning Times, the
Corpus Christi Caller-Times, the Valley
Morning Star, the Monitor, and the
Brownsville Herald. The inclusive dates
of publications were January 6—18,

1995, for the initial comment period,;
and April 21-26 and October 15-30,
1995, for the first and second extensions
of the comment period, respectively.

In response to requests from the
public, the Service held two public
hearings. Notices of hearing dates and
locations were published in the Federal
Register on April 14, 1995 (60 FR
19013). Appropriate State agencies and
representatives, County and City
governments, Federal agencies and
representatives, scientific organizations,
and other interested parties were
contacted regarding the hearings.
Approximately 300 people attended the
hearing in Tucson, Arizona and
approximately 30 people attended the
hearing in Weslaco, Texas. Transcripts
of these hearings are available for
inspection (see ADDRESSES section).

A total of 123 written comment letters
were received at the Service’s Ecological
Services Field Office in Phoenix,
Arizona—30 supported the proposed
listing; 1 supported the proposed listing
in Arizona only; 1 supported the
proposed listing in Texas but was
opposed to listing in Arizona; 8 opposed
the proposed listing; 14 opposed the
proposed listing and proposed critical
habitat; 45 opposed only the proposed
critical habitat; and 24 either
commented on information in the
proposed rule but stated neither support
nor opposition, provided additional
information only, or were
nonsubstantive or irrelevant to the
proposed listing.

Oral comments were received from 20
parties at the hearings. Written
comments received at the hearings or
given to Service representatives prior to
the hearings are included within the
discussion above. Of the oral comments
at the hearings, 3 supported the
proposed listing; 4 opposed the
proposed listing; and 9 expressed
neither support nor opposition,
provided additional information only,
or were nonsubstantive or irrelevant to
the proposed listing.

In total, oral or written comments
were received from 15 Federal and State
agencies and officials, 11 local officials,
and 126 private organizations,

companies, and individuals. All
comments, both oral and written,
received during the comment period are
addressed in the following summary
with the exception of those pertaining to
finalizing critical habitat and the
proposed special rule. In accordance
with the Service’s published listing
priority guidance, finalizing critical
habitat is of the lowest priority and
would only be addressed upon the
completion of higher priorities. All
comments regarding critical habitat will
remain on file with the Service. Since
the Service is not finalizing the
proposed listing of the pygmy-owl as
threatened in Texas, the associated
proposed special rule and comments
regarding it are now moot. Comments of
a similar nature are grouped into a
number of general issues. These issues
and the Service’s responses are
discussed below.

Issue 1: Other processes, especially
conservation agreements in lieu of
listing, could be more effective at
protecting these species, and would
impose fewer regulations and
restrictions on land use as compared to
Federal listing.

Comment: One commenter asked
what local, City, and County officials
the Service had coordinated with on
this action.

Service Response: The Service has
maintained an active mailing list that
includes local, City, and County
officials, as well as State and Federal
officials and private individuals who
have expressed an interest in the
pygmy-owl listing process. We have
provided copies of Federal Register
notices, including those announcing
public hearing dates, throughout the
listing process to individuals on this
mailing list. Numerous local, City,
County, State, and Federal agencies
provided comments during open
comment periods, and these comments
have been considered in developing the
final recommendation for this listing
action. The administrative record is
available for review, by appointment,
during normal business hours (see
ADDRESSES section).

Comment: Several commenters
recommended doing conservation
agreements in lieu of listing.

Service Response: The Service does
not believe that a conservation
agreement, sufficient to preclude listing
in Arizona, is feasible at this time
because of the extremely small
population size and the numerous
threats faced by the species. However, it
should be noted that listing of the
species does not preclude the future
development of habitat conservation
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plans or other conservation agreements
with private individuals or agencies.

Comment: Several commenters
understood that the Director of the
Service has said that states should take
the lead on matters of sensitive species,
and therefore, the Service should follow
its policy and let the states take the lead
in addressing the habitat needs of the
pygmy-owl and not list it.

Service Response: The Service is
required to follow the provisions of the
Act, and in regard to this action, its
implementing regulations on listing in
50 CFR 424. Section 4(a) of the Act
clearly assigns the responsibility of
making listing decisions to the
Secretaries of the Interior and
Commerce. However, in making those
decisions, the Secretaries are required to
take into account conservation actions
(section 4(b)(1)(A)), notify and invite
comment from states, counties, and
others on the proposed rules (section
4(b)(5)), hold one public hearing on the
proposed rule, if requested (section
4(b)(5)(E)), and take other steps to
ensure that the concerns of local
governments, citizens, and others are
considered in the listing decision. The
Service has complied with all these
requirements for listing the pygmy-owl.

The Service recognizes that unless
preempted by Federal authority, states
possess primary authority and
responsibility for protection and
management of fish, wildlife, and plants
and their habitats. The Service has and
will continue to solicit and utilize the
expertise and information provided by
the states. The Service will work closely
with residents and officials in the
management and recovery of the pygmy-
owl. The Service invites others to work
with us on voluntary conservation
programs as well.

Issue 2: Economic, social, and cultural
impacts of listing need to be evaluated
and considered in the listing process.

Comment: Several commenters
requested that the Service study the
indirect and direct economic, social,
and/or cultural costs and effects of
listing the pygmy-owl. Concern was
expressed that listing of the species
would affect use and value of private
property, use of areas of agricultural
concern, new construction, trade and
landowner rights, minorities, and off-
road tour companies. Concern also was
expressed that there would be no land
owner compensation from the effects of
listing. Some commenters stated that the
results of this analysis should be
weighed with threats, status, and other
listing factors in determining whether
these species should be listed.

Service Response: 50 CFR 424.11(b)
requires the Secretaries of the Interior

and Commerce to make decisions on
listing based on “‘the best available
scientific and commercial information
regarding a species’ status, without
reference to possible economic or other
impacts of such determination.” The
Service is required to solicit comments
from the public on proposed listings
and consider those comments in final
decisions (50 CFR 424.16), as we have
done here. The Service does not have
the authority or a regulatory mandate to
conduct impact analyses on listing
decisions, provide compensation to
affected landowners, or take other
actions outside of its authority.

Comment: Several commenters were
concerned that the increased cost and
delay associated with projects affected
by the proposed rule will cause
unreasonable consequences for future
developments and/or needed public
improvement projects.

Service Response: Any discretionary
action funded, carried out, or authorized
by a Federal agency that may affect a
listed species would be subject to the
section 7 consultation process. If a
Federal agency is involved in
developments and/or needed public
improvement projects, it would need to
evaluate its actions and possible effects
on listed species. The Service is
required to deliver a biological opinion,
which concludes consultation, to the
action agency within 135 days of receipt
of a request for consultation (50 CFR
402.14(e)). If the action agency
incorporates consultation into their
planning process and consultation is
initiated early, project delays are
unlikely. Some additional costs may
accrue resulting from meetings with the
Service, preparation of documents, and
implementation of any reasonable and
prudent alternatives or measures in the
biological opinion. Private actions that
do not require Federal funds, actions, or
authorization, such as a private
individual building a house with private
funds, are not subject to section 7.

Comment: Another commenter stated
that the proposed listing of the pygmy-
owl was an attempt to take property
rights away from land owners, to gain
more power, to increase personnel, and
to control all of the rivers, creeks,
washes, and water in the country.

Service Response: The purpose of this
listing is to extend the protection of the
Act to the pygmy-owl. This protection
does not authorize the Service to
increase personnel or assert jurisdiction
over water rights, and the Service does
not anticipate significant impacts to
local economies or to the well-being of
citizens. The listing of the pygmy-owl
does not, in itself, restrict groundwater
pumping or water diversions, does not

in any way limit or usurp water rights,
or violate State or Federal water law.
Through section 7 consultations,
extraction or use of water that is funded,
carried out, or authorized by Federal
agencies that might adversely affect the
pygmy-owl could be modified through
reasonable and prudent measures or
alternatives in a biological opinion,
pursuant to 50 CFR 402.14 (h) and (i).

As described in “Available
Conservation Measures’ section, with
the promulgation of this rule, Federal
agencies will be required to comply
with section 7 of the Act to ensure their
activities do not jeopardize the
continued existence of these species.
Compliance with section 7 or other
provisions of the Act has never resulted
in the wrongful taking of property. The
Service does not envision a regulatory
scenario that would result in such
actions.

Issue 3: Information presented in the
proposed rule was insufficient to
support listing or was in error.

Comment: The pygmy-owl warrants
an endangered listing in Texas, as
opposed to threatened. The species has
declined throughout a significant
portion of its range in Texas and is now
rare, significant threats continue to exist
within that state and habitat continues
to be low, and future threats to habitat
in Texas are significant due to
increasing human population near the
border with Mexico.

Service Response: In Texas, the
threats to the species are less prevalent
than in Arizona. The Service does not
believe listing is warranted at this time.
Further discussion of the Service’s
decision not to finalize the listing
proposal in Texas is discussed in the
“*Summary of Factors Affecting the
Species’” section, and elsewhere in this
final rule.

Comment: Routine ranching activities
have contributed to the decline of the
species in Texas, yet the Service asserts
that “‘present land management by
private (Texas) landowners is generally
compatible with the well-being of the
owl.” This assertion cannot be squared
with all the evidence indicating that the
pygmy-owl is in grave danger of
extinction in Texas.

Service Response: In Texas, pygmy-
owl records are from two distinct areas.
The first area is along the Rio Grande.
Agricultural activities have historically
resulted in clearing of 95 percent of the
native Tamaulipan brushland in this
area, as noted in the proposed rule. The
second area is north of the Rio Grande
Valley, in and around Kenedy County.
The owls in these areas occupy coastal
oak associations. As noted in this
document, impacts to these areas are
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lesser, with only limited oak clearing
occurring. It is the land management by
private landowners in the coastal oak
association that is considered generally
compatible with the well-being of the
pygmy-owl. It is in these areas that the
Service anticipates developing
conservation agreements with private
landowners to ensure conservation of
the species.

The Service also will consider
developing conservation agreements
with willing landowners in the Rio
Grande Valley. However, the Service
believes that the ongoing establishment
of native vegetation along the Rio
Grande, as implemented by the
Service’s National Wildlife Refuge
System, holds the most promise for
conserving the species in the Rio
Grande Valley.

Comment: Several commenters stated
that Arizona and Texas represent the
northern edge of the pygmy-owl’s
distribution and that most species are
uncommon or of marginal occurrence at
the edges of their range.

Service Response: The Service agrees
that Arizona and Texas represent the
northernmost portion of the pygmy-
owl’s range. However, we believe the
information reviewed and discussed in
the final rule indicates that pygmy-owls
occurred in higher numbers in Arizona
and Texas in the past, and that loss of
habitat and other factors have led to
their decline. The continued presence of
birds in Arizona, including those that
are successfully reproducing, indicates a
persistent population. In addition, there
is a significant population of nesting
birds in Texas. The Service believes that
listing the Arizona population at this
time is necessary to prevent extirpation
of the species from that portion of its
range within the United States.

Comment: Several commenters
claimed that the Service misrepresents
the work of all nine authors it cites in
support of its three subspecies claim.
Not one of these authors cited by the
Service discusses three subspecies of
this owl.

Service Response: The use of the
scientific name Glaucidium brasilianum
cactorum in and of itself indicates
recognition of a subspecies. Of the
authors cited in the proposed and final
rules on the discussion of taxonomy,
van Rossem (1937), Friedmann et al.
(1950), Sprunt (1955), AOU (1957),
Schaldach (1963), Karalus and Eckert
(1974), Johnsgard (1988), and Millsap
and Johnson (1988) use G. b. cactorum
in referencing the pygmy-owl. The
leading authority on bird taxonomy, the
AOU, recognized the cactus ferruginous
pygmy-owl as a subspecies in its 1957
publication. As noted in the proposed

rule and this and final rule, subsequent
publications of the AOU have not
addressed any subspecies, including
that of the pygmy-owl.

Comment: Several commenters stated
that the Service’s analysis of the pygmy-
owl’s habitat preferences was flawed.
They questioned whether deciduous
riparian woodland is the preferred
habitat for the pygmy-owl, and stated
that their presence in Sonoran
desertscrub is uncommon to rare and
unpredictable. It also is possible that the
apparent “shift” from riparian areas to
upland areas closely correlates with the
increase in woody brush in Arizona’s
grasslands that occurred throughout the
central and southern portions of the
State after the advent of cattle grazing in
the late 1800’s and early 1900’s. There
actually may be more suitable habitat
now than in historic times when the
riparian areas represented the only
brushy habitat in what was otherwise
primarily a desert grassland setting.
Based on its erroneous assumption that
the pygmy-owl prefers riparian habitats,
the Service has focused its analysis on
such habitats and not provided a
discussion of threats to other habitat
types.

Service Response: The proposed rule
noted that the majority of the historical
records came from along waterways
such as the Rillito or Santa Cruz rivers,
but also noted that Sonoran desertscrub
provided suitable habitat for the pygmy-
owl in central and southern Arizona. As
noted within this final rule, naturalists
collecting specimens have indicated
that the pygmy-owl was rare in Sonoran
desertscrub (see references to Kimball
1921, Johnson and Haight 1985, and
Taylor 1986 within the text of the final
rule). Since publishing the proposed
rule, additional birds were found in
Arizona, and the text within this final
rule has been adjusted accordingly. The
majority of the birds in the Arizona
population occur in Sonoran
desertscrub habitat.

While there may be more “woody
brush’ in Arizona today as a result of
cattle grazing, not all of this vegetation
is suitable pygmy-owl habitat. The
pygmy-owl is known to occur in
Sonoran desertscrub where that
desertscrub is particularly dense and
supports either saguaro cactus, organ
pipe cactus, or mesquites of sufficient
size for cavity nesting. In those Sonoran
desertscrub areas where the pygmy-owl
has been found in the last few years, a
density of understory vegetation is also
present. Surveys have occurred in areas
known to support this vegetation, with
negative results in some instances.

This final rule includes modifications
to language in the proposed rule to

indicate that pygmy-owls historically
and currently use Sonoran desertscrub
within the State of Arizona. The
proposed rule also was modified to
include language on the threats to this
Sonoran desertscrub habitat, which are
primarily from urban development.

Comment: One commenter stated that
endangerment of the pygmy-owl in the
Verde River area is due to the absence
of federally placed signs, patrols, and
follow-ups on shooting incidents.

Service Response: There are no
known current records of pygmy-owls
in the Verde River area and the Service
is unaware of any shooting incidents
that involved the pygmy-owl. The
Service does not believe that posting of
signs and conducting patrols in this area
would benefit the owl at this time.
Currently, with the exception of a few
birds located on Organ Pipe Cactus
National Monument (OPCNM), the
pygmy-owl occurs on private land, and
it is not within the Service’s authority
to place signs or conduct patrols on
private property.

Comment: Some commenters
suggested that the pygmy-owl is not in
danger of extinction in all or a
significant part of its range and that the
Service overstates the threats to the
species. The Service has failed to
present any evidence of a particular
threat to the pygmy-owl that has
suddenly arisen and that is likely to
lead to extinction unless curtailed. One
commenter stated that the Service failed
to establish that the removal of riparian
forests and the diversion and
channelization of natural watercourses,
and pumping groundwater may also
cause the diminishment of the species.
One commenter claimed the Service
overstates the effects of groundwater
pumping and surface water diversions
upon particular species of wildlife, and
fails to distinguish among such water
uses. Some commenters claimed the
Service did not support assertions of
habitat loss from traditional, historical,
public and private land uses with
reference to any scientific facts. One
commenter asserted that there is no
threat of destruction, modification, or
curtailment of habitat.

Service Response: The Service does
not believe that the threat to this species
or its habitat in Arizona has been
overstated. As noted within this final
rule, the Service must evaluate the best
scientific and commercial information
available and determine if the proposal
meets the definition of endangered or
threatened based on any of the five
listing factors. The Service completed
this evaluation and finds that the
pygmy-owl in Arizona meets the
definition of endangered, owing to three
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of the five factors, namely the present or
threatened destruction, modification, or
curtailment of its habitat or range, the
inadequacy of existing regulatory
mechanisms, and other natural or
manmade factors affecting its existence.

The historic loss of riparian habitat in
Arizona is well documented. Because of
the current location of the largest known
Arizona pygmy-owl population and
pending developments in this key area,
the Service believes that imminent
threats have been identified. The factors
related to this listing are provided in
detail in the final rule under the
“Summary of Factors Affecting the
Species’ section.

In response to the comment that the
Service failed to establish that the
removal of riparian forests, and the
factors that cause it, also may cause the
diminishment of the species, the Service
notes that a variety of activities has been
responsible for the loss of riparian
habitat in the State of Arizona. Through
historic records, the pygmy-owl is noted
to have occurred in riparian areas prior
to the mid-1900’s and was described as
a ‘‘common,” “abundant,” “‘not
uncommon,” and “‘fairly numerous”
resident of lowland central and
southern Arizona in cottonwood forests,
mesquite-cottonwood woodlands, and
mesquite bosques along the Gila, Salt,
Verde, San Pedro, and Santa Cruz rivers,
and various tributaries. We believe,
therefore, the statement is justified that
the loss of riparian habitat has led to its
decline. Numerous authors were cited
with respect to this statement, and their
names are provided in the final rule.
Should all or a significant portion of the
habitat within the range of a given
species be removed or altered,
diminishment of the species is not an
unlikely result. The Service believes the
link between habitat loss and the
decline of the pygmy-owl has been
made in the text of this final rule. The
Service believes that the assertions of
habitat loss from traditional, historical,
public, and private land uses are well
documented within the final rule under
the section “Summary of Factors
Affecting the Species,” particularly that
section under the “Western
Populations’ subsection.

Comment: Several commenters
suggested that no evidence exists to
support the statement that the pygmy
owl is declining, and others noted that
the listing of a species should be based
upon something more than the rarity of
that species in a particular part of the
United States.

Service Response: The Service has
completed a review of available
literature and believes that the
information indicates that there has

been a decline of the species in both
Arizona and Texas. However, the
Service does not believe the pygmy
owl’s decline is significant enough in
Texas to warrant listing the species as
threatened.

As discussed in the final rule, the
pygmy-owl was described as a
“‘common,” ‘““abundant,” “‘not
uncommon,” and “‘fairly numerous”
resident of lowland central and
southern Arizona, in riparian habitat
along numerous drainages prior to the
mid-1900’s. In most instances,
observations of pygmy-owls were made
during site visits where the author was
documenting all species observed over a
given area, without focusing on the
pygmy-owl. In contrast, Hunter (1988)
found fewer than 20 verified records of
pygmy-owls in Arizona for the period of
1971 to 1988, and recent survey efforts,
focusing specifically on pygmy-owls,
have located a total of 19 individuals at
the highest, with most annual survey
results being 2 to 3 birds.

It should be noted that there are five
listing factors, as detailed in the text of
this rule. While the pygmy-owl could be
called rare, and while the Service
believes the decline in numbers of
individual birds to be an important
piece of information, the
recommendation to add the pygmy-owl
in Arizona to the endangered species
list was based on an analysis of the five
listing factors.

Comment: Even the few reports that
the Service did examine with respect to
historic abundance were reported
incorrectly or were not found in the
Service files.

Service Response: Coues (1872) has
been removed as a reference from that
section of the listing that addresses
species abundance in the early 1900’s.
However, the Service has verified that
the remainder of the literature citations
(Bendire 1888, Fisher 1893, Breninger
1898 in Bent 1938, Gilman 1909, Swarth
1914) were correctly quoted. All
literature cited within this final rule is
on file at the Service’s Arizona Field
Office (see ADDRESSES section).

It is important to note that, while the
Service believes the number of birds has
declined, the decision to list the pygmy-
owl does not depend entirely on
population trends of the pygmy-owl. It
also is necessary to assess current
threats to the remaining birds, through
evaluation of the five listing factors. If
this evaluation indicates that the
number of birds known to currently
occur in Arizona and Texas are under
sufficient threat to cause them to be in
danger of extinction or endangerment,
the Service must make the decision to
list the species. As outlined in this final

rule, the Service believes analysis of the
best scientific and commercial data
indicates that the pygmy-owl is
threatened with extinction in Arizona
and warrants listing as an endangered
species.

Comment: Not a single source listed
by the Service ever conducted any
analysis that would allow one to
conclude that 90 percent of the riparian
areas have been lost or modified. The
fact that the Service presents an
unfounded conclusion as scientific fact,
without appropriate qualification,
undermines the credibility of every
other conclusion it has expressed and
provides evidence that the rule is
intended to further a political or other
agenda unrelated to necessary
protection for the pygmy-owl.

Service Response: The State of
Arizona has twice recognized the loss of
riparian habitat. The Governor’s
Riparian Task Force concluded that 90
percent of the riparian habitat in
Arizona had been lost. This document is
cited in the proposed rule and this final
rule. Additionally, the Arizona Game
and Fish Department (AGFD) stated that
90 percent of the State’s riparian habitat
had been lost in their November 1988
issue of Wildlife Views (AGFD 1988).
This source has been added to this final
rule. The Service has previously
published literature (Department of
Interior 1988) on the loss of riparian
habitat indicating that an estimated 10
percent of the original riparian on the
Colorado River remains, while 5 percent
of the original riparian on the Gila River
remains. This document states that only
approximately 15 percent of the original
riparian area in Arizona remains in its
natural form. This citation also has been
added to this final rule. The final rule
has been modified to reflect this figure,
as well as the 90 percent figure. The
remainder of the references in this
section address disturbance of riparian
areas due to various activities, and
address losses, although percentages are
not provided.

Comment: The Service’s statement
that the pygmy-owl is now rare or
absent in northern Sonora, within 150
miles of the United States-Mexico
border, is incorrect. The Service
inaccurately cites Russell and
incorrectly assesses the status of the
pygmy-owl in northern Sonora.

Service Response: The Service
believes the literature cited in this final
rule supports this statement. The
reference to Monson and Russell,
however, has been deleted.

Comment: Some commenters were
concerned that the available information
was not sufficient to accurately identify
all areas or habitats with the potential
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to support the species. Others suggested
that more surveys, genetic data,
information on pygmy-owls from
Mexico, and dispersal data are needed.

Service Response: The Service agrees
that many aspects of the ecology of this
species are poorly understood and need
further study. These aspects are treated
as uncertainties here and in the
proposed rule. Despite these
uncertainties, sufficient surveys have
been conducted to adequately assess the
current status of the species, its
perceived threats, and whether or not
listing is warranted. The Service is not
required to study and answer all
questions concerning the ecology or
status of a species before it may be
listed. Rather, the Service is required to
make listing determinations on the basis
of the best scientific and commercial
data available (section 4(b)(1)(A) of the
Act).

C)omment: One commenter stated that
prey or lack of prey would not be a
hindrance to the population. Similarly,
one commenter asked what would
happen if the prey items on which the
pygmy-owl feeds were to become
endangered.

Service Response: The Service
interprets this comment to mean that it
is not a lack of prey that has led to the
decline of the pygmy-owl. The Service
concurs with this statement. Studies
have indicated that the pygmy-owl is a
generalist with a diverse diet, including
a variety of species of birds, insects,
reptiles, small mammals, and
amphibians. Therefore, it is unlikely
that a lack of prey items, in and of itself,
has contributed to a decline in the
subspecies. Similarly, because the
pygmy-owl uses a wide variety of prey
items, it is unlikely that its feeding
habitats would lead to the
endangerment or extinction of a species.
Should one of its prey items become
extinct for other reasons, it should not
have an adverse effect on the pygmy-
owl.

Comment: One commenter stated that
pygmy-owls were not extirpated in
Arizona.

Service Response: The Service
concurs with this statement. Surveys for
1996 indicated a total of 19 known
birds, with 2 additional unconfirmed
sightings. The final rule has been
modified to amend the statement on
extirpation that appeared in the
proposed rule.

Comment: One commenter stated that
a source for the map in the proposed
rule was not given.

Service Response: The Service used
various published and unpublished
information to develop the Federal
Register map.

Issue 4: The Services information is
not based on the best scientific or
commercial information.

Comment: A commenter stated that
riparian loss is being addressed through
various means, and listed several
examples. It was further stated that the
State of Arizona is committed to
statutorily mandating riparian
conservation so no other protection is
necessary.

Service Response: The Service
supports rehabilitation of riparian areas.
However, the acres of riparian habitat
that have been altered or removed since
the early 1900’s exceed those which
have been rehabilitated. In addition,
these projects have only recently been
funded, and many years will be needed
to determine their effectiveness in
restoring riparian habitat and the
resulting effect on pygmy-owl
populations. Further, riparian loss is
only one of many factors affecting the
pygmy-owl.

Comment: Some commenters claimed
that the Service “‘mis-cites” several
authors to support the claim that the
pygmy-owl’s habitat is threatened by
destruction and modification, that it
was a commonly found inhabitant of
mesquite bosques in Arizona, and that
river bottom forests and bosques
supported the greatest populations of
pygmy-owls.

Service Response: Additional
information has been added to the final
rule to indicate that pygmy-owls were
found historically in Sonoran
desertscrub in central and southern
Arizona. However, the Service believes
that the available literature indicates
that the majority of birds found by early
naturalists were found in the riparian
and mesquite bosque habitat along the
major drainages in central and southern
Arizona.

Comment: One commenter questioned
the importance of mesquite habitat in
Texas.

Service Response: As noted in this
final rule, the pygmy-owl historically
occurred in dense mesquite thickets
along the Rio Grande. Further, as noted
under section A, “The present or
threatened destruction, modification, or
curtailment of its habitat or range” for
Texas, pygmy-owls have been detected
in 1994 and 1995 on two of the ranches
in Texas that support mesquite
woodlands.

Comment: The Service has failed to
examine the reports of many other early
explorers who surveyed for wildlife but
found few or no pygmy-owls. The
Service only reviewed reports of early
naturalists and ornithologists that
actually referenced the pygmy-owl in
their reports.

Service Response: The absence of a
reference to pygmy-owls in the
published reports of early naturalists
does not establish absence of the
species. It is possible that a naturalist
who did not indicate that pygmy-owls
were seen may not have known the
species or may not have observed the
species when the species was, in fact,
present.

Comment: The Service has proposed
the listing of the pygmy-owl without
due regard to the studies currently being
conducted by Dr. Sam Beasom of Texas
A&M University.

Service Response: Although the
proposed rule did not quote Dr.
Beasom’s studies, information from
these studies has been included in the
final rule. This information has been
considered in reaching a final decision
on listing of the pygmy-owl.

Comment: Much of what the Service
assumes is true regarding the effects of
groundwater pumping and surface water
diversions is an ongoing debate among
hydrologists, geologists and other
experts. The Service’s failure to consult
the Arizona Department of Water
Resources and other experts is a failure
to consider the best scientific data
available.

Service Response: The text of the final
rule cites several sources indicating that
pumping of groundwater, along with
several other activities, has led to the
reduction of riparian habitat. The
Service believes that the connection
between groundwater pumping and its
effects on riparian habitat have been
adequately documented through these
sources. In addition, information was
solicited from State and Federal
agencies, as well as the public, and
comments received during the open
comment periods were evaluated as part
of this analysis.

Comment: The Service has not
completed any groundtruthing of data or
notified the landowners of
groundtruthing.

Service Response: For obvious
reasons, the Service cannot groundtruth
historical observation data. However,
survey efforts conducted by the
OPCNM, the AGFD, and the Service
since 1990 have been conducted on the
ground. The AGFD, which has
conducted the work in the Tucson area,
has contacted private landowners
regarding their survey work in that area.

Comment: Some commenters felt that
the rule was based on assumptions,
hearsay, speculative observations, and
anecdotal evidence, not scientific data,
and that the Act does not provide for
listing based on this type of information.

Service Response: The Service has
used the best scientific and commercial
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information available in its
determination to list the pygmy-owl.
The threats have been documented
under the “Summary of Factors
Affecting the Species’” section. The
Service believes there are adequate
references within the final rule to
document the detrimental effects of
overgrazing, as well as other activities,
on riparian habitat in the Southwest.
Evidence presented in the literature and
summarized in the final rule, including
recent studies on the pygmy-owl in
Texas and Arizona, indicate the
importance of the different habitat types
to pygmy-owls in the two different
populations. The Service believes that
the historical information referenced in
the final rule, while potentially
considered anecdotal or speculative, is
important in developing an
understanding of the subspecies.
However, the Service did not rely solely
on this information in developing a
recommendation to list.

Comment: The rule suggests that
different population segments tend to
inhabit different habitat, although the
various habitats do appear to share some
basic characteristics. The rule then
seems to suggest that within a specific
area, the bird seems to need specific
vegetation criteria. It seems the bird is
far more adaptable than the Service
gives it credit.

Service Response: As noted in the
proposed rule and in this final rule, the
eastern and western populations of the
pygmy-owl inhabit different vegetation
communities. Although these
communities consist of different plant
species (for example, live oak-honey
mesquite and ebony in Texas, versus
saguaros and cottonwood-willow in
Arizona), there are common
characteristics in the two communities,
such as some form of vegetation large
enough to support cavity nesting and a
dense understory.

Comment: The cactus ferruginous
pygmy-owl is not a separate species of
the ferruginous pygmy owl.

Service Response: The Service
considers the cactus ferruginous pygmy-
owl to be a subspecies of the ferruginous
pygmy-owl. The Service refers the
commenter to the discussion on
taxonomy under the “Background”
section.

Comment: DNA analysis suggests lack
of differentiation between Mexican and
Texas populations, so there is no need
to list.

Service Response: As noted in the
proposed and final rules, the Service
will continue to evaluate information on
the pygmy-owl in Mexico and Texas.
The Service’s responses under Issue 5
explain the purpose in considering the

separate populations identified in the
proposed and final rules.

Issue 5: The designation of four
distinct population segments for the
pygmy-owl has no scientific or
regulatory basis.

Comment: Several commenters stated
that there is no biological reason or
regulatory authority which would allow
the Service to draw a distinct vertebrate
population segment boundary at the
international border.

Service Response: The Service’s
policy on distinct vertebrate population
segments (61 FR 4722) recognizes that
the use of international boundaries as a
measure of discreteness of a population
may introduce an artificial and
nonbiological element to the recognition
of distinct population segments.
However, the Service has determined
that it is reasonable to recognize units
delimited by international boundaries
when these units coincide with
differences in the management, status,
or exploitation of a species. With
respect to the pygmy-owl, the Service
believes the status of the species in
Arizona is different from that in Sonora,
with records currently indicating a
higher number of individuals in Sonora
as discussed in this final rule.

While the area classified as the range
of the Arizona population may only
represent a small percentage of its total
range, it is the area within which the
United States Government, through the
Department of the Interior, can affect
protection and recovery for this species.
The Service believes that data indicate
a decline of this species within its
United States range, and that listing in
Arizona is warranted.

Comment: Several commenters stated
that the Service did not support its
determination that the Arizona, Texas,
eastern Mexico, and western Mexico
populations of pygmy-owls meet the
definition of discrete populations.

Service Response: The Service
believes that the potential for genetic
distinctness of the Arizona and Texas
populations exists because the pygmy-
owl is nonmigratory throughout its
range and genetic mixing across the area
separating the Arizona and Texas
populations is likely infrequent. The
Arizona and Texas portions of the
pygmy-owl’s range are separated by the
basin and range mountains and
intervening Chihuahuan Desert basins
of southeastern Arizona, southern New
Mexico, and western Texas.

In addition to geographic separation,
the pygmy-owl’s Texas and Arizona
populations occupy different habitats.
Although some broad similarities in
habitat physiognomy are apparent (e.g.,
dense woodlands and thickets),

floristically, these eastern and western
habitats are very dissimilar. The
desertscrub and thornscrub associations
in Arizona are unlike any habitats
occupied by the pygmy-owl in eastern
Mexico and southern Texas. Also, the
oak association habitat occupied on
coastal plains in southern Texas is
unlike any habitat available in the
Arizona portion of the pygmy-owl’s
range. In addition, considerable
variation in plumage between regional
populations has been noted, including
specific distinctions between Arizona
and Texas pygmy-owls.

Comment: Several commenters stated
that the Service did not show that the
Arizona, Texas, eastern Mexico, and
western Mexico populations of pygmy-
owls were significant.

Service Response: The Service’s
policy on distinct vertebrate population
segments requires it to consider the
elements of discreteness, significance,
and status. In determining whether or
not a population meets the significance
element, the Service must consider—(1)
Whether a discrete population segment
persists in an ecological setting unusual
or unique for the taxon; (2) whether
there is evidence that loss of the discrete
population segment would result in a
significant gap in the range of a taxon;
(3) whether there is evidence that the
discrete population segment represents
the only surviving natural occurrence of
a taxon that may be more abundant
elsewhere as an introduced population
outside its historic range; or (4) whether
there is evidence that the discrete
population segment differs markedly
from other populations of the species in
its genetic characteristics.

The Arizona and Texas populations of
the cactus ferruginous pygmy-owl are
unique due to their geographic
separation, potential morphological and
genetic distinctness, and the floristics,
distribution, and status of habitat.
Should the loss of either the Arizona or
Texas populations occur, the remaining
population would not fill the resulting
gap as the remaining population would
not be genetically or morphologically
identical, and would require different
habitat parameters. The loss of either
population also would decrease the
genetic variability of the taxon and
would result in a significant gap in the
range.

Issue 6: The existing regulations and
management of the land by landowners
are satisfactory for protecting the
pygmy-owl.

Comment: Several commenters stated
that both Arizona and Texas were
adequately protecting the pygmy-owl so
federally listing it would not be
necessary. The State of Arizona is
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committed to statutorily mandate
riparian conservation so no other
protection is necessary. The pygmy-owl
already is listed as threatened by the
State of Texas.

Service Response: While the Service
recognizes the efforts of the State of
Arizona in protecting potential pygmy-
owl habitat, laws have yet to be
finalized and potential benefits of these
efforts have not yet been realized. Thus,
these efforts have not yet affected the
status of the species. However, these
actions are expected to contribute to
recovery.

Listing a species as threatened by
Texas requires that permits be obtained
for propagation, zoological gardens,
aquariums, rehabilitation purposes, and
scientific purposes, as noted in the final
rule, but there are no provisions for
habitat protection. However, the Service
also believes that current land-use
practices in the area of the main Texas
pygmy-owl population are not
detrimental to the species.

Comment: Several commenters felt
that current landowners have protected
and enhanced lands and that they are
being penalized for being good
stewards. They felt that the Service
should be more interested in helping
them and learning from them.

Service Response: The Service
recognized, in the proposed rule and
this final rule, that the major portion of
the population in Texas exists today
because present land management by
private landowners is generally
compatible with the well-being of the
pygmy-owl. The Service will continue
to work with landowners in developing
management plans and agreements with
the objective of conserving the Texas
population.

Conversely, there is an imminent
threat of extirpation of the subspecies in
Arizona. The Service believes that
listing of the pygmy-owl as endangered
in Arizona provides protection of the
pygmy-owl, as mandated by provisions
of the Act.

Issue 7: The Service failed to follow
Federal or other regulations in regard to
the listing of these species.

Comment: The Service violates the
Act’s requirement for the Secretary to
make his decision regarding listing of
the species within 12 months of
receiving the petition. The proposed
rule was not published until some 17
months after the petition was filed. The
Idaho Farm Bureau Federation v.
Babbitt court ruling stated that if a
proposal to promulgate a final
regulation is not made within the
statutory 12 months (or 18 months if an
extension is declared), then the proper
course is for the Secretary to find there

is insufficient evidence at that time to
justify the listing and to withdraw the
listing.

Service Response: The petition to list
these species was received by the
Service on May 26, 1992. Regulations at
50 CFR 424.14(b) require the Service to
publish, within 12 months of receipt, a
notice in the Federal Register
determining whether the petitioned
action is warranted. If the action is
warranted, the Service must promptly
publish a proposed rule, with certain
exceptions (50 CFR 424.14(b)(3)). In this
case, the Service opted to publish a
proposed rule at the same time as the
12-month finding. The date of that
finding and proposed rule was
December 12, 1994. In accordance with
50 CFR 424.17, the Service is required
to publish a final determination or an
extension within 1 year of the date of
the proposed rule. In this case, the final
rule was published well over a year after
the proposed rule; however, this was
due in part to legislation preventing the
Service from issuing final rules from
April 10, 1995, to October 1, 1995; a
near cessation of final and other listing
actions from October 1, 1995, to April
26, 1996, due to budget limitations and
legislation; and a backlog and lack of
personnel to complete final rules after
April 26, 1996. Although the 12-month
finding/proposed rule and this final rule
were not published within the allotted
timeframes, neither the Act nor the
implementing regulations at 50 CFR 424
invalidate rules that are published late.
The Idaho Farm Bureau Federation v.
Babbitt court ruling was vacated by the
U.S. Court of Appeals (Idaho Farm
Bureau Federation v. Babbitt, Nos. 94—
35164, 94-35230, U.S. Ct. App. (June
29, 1995). The court held that violating
the time limit was not a prohibition on
listing, but rather, that the “‘time limits
were designed as an impetus to act
rather than as a bar on subsequent
action.” The court held that because the
Act specified no consequences to
violating the time limit, Congress
intended to merely compel agency
action rather than discard the listing
process.

Comment: Several commenters stated
that the Service did not provide
adequate time for the public to comment
on the proposed rule. The Service
violated the Act and the Administrative
Procedures Act (APA) by not notifying
or providing the public with sufficient
opportunity to comment. The Service
also violated both Act and the APA by
denying public access to materials upon
which the proposed rule was based.

Service Response: Regulations at 50
CFR 424.16(c)(2) require the Service to
allow a minimum of 60 days for public

comment on proposed rules. Three
comment periods were provided on the
proposed rule, including a 120-day
period from December 12, 1994, to April
11, 1995; 30 days from May 1 to May
30, 1995; and 34 days from October 10
to November 12, 1995; for a total of 184
days.

Regulations at 50 CFR 424.16(c)(3)
require the Service to hold at least one
public hearing if any person so requests
within 45 days of publication of a
proposed rule. The Service received
nine requests for a public hearing
within the 45-day request period. In
response, public hearings were held in
Tucson, Arizona, and in Weslaco,
Texas. Additional requests for a public
hearing were received more than 45
days after publication of the proposed
rule. Although no additional public
hearings were conducted, the Service
twice reopened the comment period to
accept additional comments and
information.

In response to requests from the
public, and in accordance with the Act
and its implementing regulations, the
Freedom of Information Act (FOIA), and
the APA, the Service provided copies of
documents to several members of the
public and lent the administrative
record for copying. Some requests for
information were not promptly
addressed because they were contained
within comment letters on the proposed
rule. In accordance with Service
guidance on implementation of Public
Law 104-6 that halted work on final
rules, comment letters were filed and
not read; thus granting of some
information requests was delayed.
However, the Service did not deny any
information requests, with the exception
of information withheld in accordance
with the FOIA.

Comment: Listing of the pygmy-owl
would constitute a violation of NEPA
because the Service did not analyze the
economic impacts of the action. Both
the letter of the law and interpretive
case law require the Service prepare
NEPA planning documents and submit
them for public review and input,
which the Service did not do.

Service Response: As discussed in
“National Environmental Policy Act” in
this rule, the Service has determined
that neither environmental assessments
nor environmental impact statements
need to be prepared for proposed or
final listing actions.

Comment: One commenter stated that
the notice was irretrievably flawed on a
legal and technical basis by its use of an
obsolete address to which comments
and requests for public hearings on the
proposed rule were to be sent.
Additionally, this commenter stated that



Federal Register / Vol. 62, No. 46 / Monday, March 10, 1997 / Rules and Regulations

10739

comments and materials received were
not available for public inspection at the
old address; therefore, the Service must,
by law, withdraw the proposed rule.

Service Response: Between the time
the proposed rule was prepared and its
publication, the Service moved its office
within Phoenix, Arizona. The proposed
rule listed the old address and facsimile
number (the telephone number was
correct in the proposed rule), but cover
letters to interested parties and
newspaper notices soliciting comment
gave the correct address. The Service
received some comment letters
addressed to the old address; thus, the
Post Office was forwarding our mail. A
recorded phone message at the old
phone number also informed callers of
the new number in the event the old
office was contacted. The Service is
unaware of any comment letters,
requests for hearings, or requests to
inspect records that were returned to the
sender.

In Federal Register notices
announcing subsequent comment
periods, from May 1 to May 30, 1995,
and October 10 to November 12, 1995,
the correct address and phone numbers
were published. Because mail was
forwarded and callers were informed of
our new number, cover letters and
newspaper notices included the correct
address, and the latter two comment
periods totaling 64 days were
announced by Federal Register,
newspaper notices, and cover letters
with the correct address and phone
number, the Service believes the public
was provided adequate opportunity to
provide comment on the proposed rule
and inspect supporting information.

Comment: One commenter questioned
if agency peer review policy was
followed and whether the review is
effective in weeding out hearsay from
good science.

Service Response: The Service
requested and/or received comments on
the proposed rule from a variety of
Federal, State, County, and private
individuals. All parties the Service is
aware of with expertise regarding the
pygmy-owl have obtained copies of the
proposed rule, and many have
commented. All comments have been
considered and new information was
incorporated into this final rule.

Comment: Some commenters were
concerned that the listing of this species
would unnecessarily restrict public
access on Federal lands.

Service Response: The Service does
not foresee restricting access on Federal
lands based on this listing.

Issue 8: The Service should not list
the species because recovery of the
species is too costly, puts an unfair

burden on land owners in the United
States, and is not guaranteed. Also
listing the species would not benefit
endangered species protection as a
whole.

Comment: Several commenters stated
that money and effort should not be
given to list a species that the Service
was not 100 percent sure could be
recovered. Another commenter stated
that attempting to recover a species in
a highly-modified and degraded habitat,
surrounded by an increasingly
urbanized environment, creates a
cognitive dissonance that begs a
concise, logical, and irrefutable
justification.

Service Response: Regulations at 50
CFR 424.11(b) require the Secretary of
the Interior to make decisions on listing
based on “‘the best available scientific
and commercial information regarding a
species’ status, without reference to
possible economic or other impacts of
such determination.” There is nothing
in the Act or implementing regulations
that allows the Service to consider the
recovery potential of a species in
determining whether a species should
be listed.

Comment: Without an immediate halt
to the urbanization of the Phoenix and
Tucson metropolitan areas, the potential
impacts from such limiting factors will
only increase in intensity and quite
possibly negate any positive advances
made rehabilitating this habitat.

Service Response: While the
urbanization of the Phoenix and Tucson
metropolitan areas have resulted in a
decline in riparian areas where the
pygmy-owl was historically found (i.e.,
the Gila, Salt, Rillito, and Santa Cruz
rivers, and Canada del Oro Wash), it is
not the intention of the Act to halt
urbanization. In fact, the largest Arizona
population of pygmy-owls is located in
a developed section of Tucson,
indicating that the pygmy-owl can
coexist with certain levels of
development. The recovery of this, or
any other species, will require a variety
of measures including project review
through section 7 consultation, section
10 Habitat Conservation Plans, and
development of conservation
agreements where possible.

Comment: One commenter stated that
the Service admitted that 70 to 80
percent of the pygmy-owl’s habitat is in
Mexico and questioned why the
landowners in Arizona, Texas, and New
Mexico should have to sacrifice their
land to take care of Mexico’s wildlife.

Service Response: As a point of
clarification, the pygmy-owl is not
known to occur in New Mexico, and
this listing action is limited to Texas
and Arizona. Neither the final rule,

proposed rule, nor presentations at
public hearings referenced the fact that
70 to 80 percent of the pygmy-owl’s
habitat is in Mexico, or that less than
one-fifth of its range is in Arizona, and
it is unclear what these figures are based
on. Regardless of these figures, it is
important to note that, although the
Service is concerned with protecting
populations in Mexico, the immediate
concern is for populations within the
boundaries of the United States. Listing
of endangered species is the first of
many steps, followed by mitigation of
threats facing the species, and eventual
recovery. It is more feasible for the
United States Government to list,
mitigate, and recover a species within
our own jurisdiction. The Service has
noted that we will continue to evaluate
the status of the species in Mexico. We
have not eliminated the possibility of
cooperating with Mexico in
implementing needed protection in that
country.

Additionally, the Act does not
authorize ““takings” of private lands,
and many of the provisions of the Act
apply only to Federal agencies.
Regardless of land ownership, the Act
prohibits taking of a listed species. It
should be noted that, through proper
Federal actions, cooperation with
private landowners, development of
conservation agreements, and a variety
of other measures, landowners will not
have to “‘sacrifice’” any lands to aid in
the recovery of the pygmy-owl.

Comment: One commenter stated that
listing species has created bitterness
toward the Act and the Service and that
listing species would give people a
reason to Kill endangered species and
destroy habitat. One commenter
recommended the Service not list the
pygmy-owl because the current political
climate would heat up even more
against conservation and endangered
species.

Service Response: Regulations at 50
CFR 424.11(b) require the Secretary of
the Interior to make decisions on listing
based on ““the best available scientific
and commercial information regarding a
species’ status, without reference to
possible economic or other impacts of
such determination.” The Service is
aware that there are segments of the
public that disagree with determinations
made; however, the Service has no
authority to base a listing decision on
the possible aftereffects of listing.

Summary of Factors Affecting the
Species

Section 4(a)(1) of the Act and
regulations (50 CFR Part 424)
promulgated to implement the listing
provisions of the Act set forth the
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procedures for adding species to the
Federal List of Endangered and
Threatened Wildlife and Plants. A
species may be determined to be
endangered or threatened owing to one
or more of the five factors described in
Section 4(a)(1) of the Act. These factors
and their application to the cactus
ferruginous pygmy-owl are as follows:

A. The present or threatened
destruction, modification, or
curtailment of its habitat or range. The
pygmy-owl is threatened by past,
present, and potential future destruction
and modification of its habitat,
throughout a significant portion of its
range in Arizona (Phillips et al. 1964,
Johnson et al. 1979, Monson and
Phillips 1981, Johnson and Haight
1985a, Hunter 1988, Millsap and
Johnson 1988). The severity of habitat
loss and threats varies across the
pygmy-owl’s range. Population numbers
have been drastically reduced in
Arizona, which once constituted its
major United States range. In Texas,
pygmy-owl populations have
experienced significant declines, from
the lower Rio Grande Valley but persists
in oak associations on the coastal plain
north of the Rio Grande Valley.

The majority of these losses are due
to destruction and modification of
riparian and thornscrub habitats. It is
estimated that between 85 and 90
percent of low-elevation riparian
habitats in the southwestern United
States have been modified or lost. These
alterations and losses are attributed to
urban and agricultural encroachment,
woodcutting, water diversion and
impoundment, channelization, livestock
overgrazing, groundwater pumping, and
hydrologic changes resulting from
various land-use practices (e.g., Phillips
et al. 1964, Carothers 1977, Kusler 1985,
AGFD 1988a, DOI 1988, General
Accounting Office 1988, Jahrsdoerfer
and Leslie 1988, Szaro 1989, Dahl 1990,
State of Arizona 1990, Bahre 1991).

Status information for pygmy owls in
Mexico is very limited, but some
observations suggest that although
habitat loss and reductions in numbers
are likely to have occurred in northern
portions of the two subspecies in
Mexico, the pygmy-owl persists as a
locally common bird in southern
portions of Mexico. Habitat loss and
population status are summarized below
for the four populations of the pygmy-
owl.

Western Populations

Several habitat types are used by the
pygmy-owl in the western portion of its
range. These include riparian
woodlands and bosques dominated by
mesquite and cottonwood, Sonoran

desertscrub (usually with relatively
dense saguaro cactus forests), and
Sinaloan deciduous Forest (van Rossem
1945, Phillips et al. 1964, Karalus and
Eckert 1974, Millsap and Johnson 1988).

1. Arizona

The northernmost record for the
pygmy-owl is from New River, Arizona,
approximately 55 km (35 mi) north of
Phoenix, where Fisher (1893) found it to
be **quite common” in thickets of
intermixed mesquite and saguaro
cactus. Prior to the mid-1900’s, the
pygmy-owl also was described as ‘‘not
uncommon,” “of common occurrence,”
and a “fairly numerous” resident of
lowland central and southern Arizona
in cottonwood forests, mesquite-
cottonwood woodlands, and mesquite
bosques along the Gila, Salt, Verde, San
Pedro, and Santa Cruz rivers, and
various tributaries (Breninger 1898 in
Bent 1938, Gilman 1909, Swarth 1914).
Bendire (1988) noted that he had taken
‘“several’ along Rillito Creek near Fort
Lowvell, in the vicinity of Tucson,
Arizona. The pygmy-owl also occurs in
Sonoran desertscrub associations in
southern and southwestern Arizona,
consisting of palo verde, ironwood,
mesquite, acacia, bursage, and columnar
cacti such as the saguaro and organpipe
(Phillips et al. 1964, Davis and Russell
1984 and 1990, Monson and Phillips
1981, Johnson and Haight 1985a,
Johnsgard 1988).

In the past, the pygmy-owl’s
occurrence in Sonoran desertscrub was
apparently less common and
predictable. It was more often found in
xeroriparian habitats (very dense
desertscrub thickets bordering dry
desert washes) than more open, desert
uplands (Monson and Phillips 1981,
Johnson and Haight 1985a, Johnson-
Duncan et al. 1988, Millsap and Johnson
1988, Davis and Russell 1990). The
pygmy-owl also was noted to occur at
isolated desert oases supporting small
pockets of riparian and xeroriparian
vegetation (Howell 1916, Phillips et al.
1964).

The trend of Sonoran desertscrub
habitats and pygmy-owl occupancy is
not as clear. Historical records from this
habitat in Arizona are few. This may be
due to disproportionate collecting along
rivers where humans were concentrated,
while the upland deserts were less
intensively surveyed. Johnson and
Haight (1985a) suggested that the
pygmy-owl adapted to upland
associations and xeroriparian habitats in
response to the demise of Arizona’s
riverbottom woodlands. However,
conclusive evidence to support this
hypothesis is not available. It may be
that desertscrub habitats simply are of

lesser quality and have always been
occupied by pygmy-owls at lower
frequency and density (Johnson and
Haight 1985b, Taylor 1986). While
historical records of pygmy-owls do
exist for Sonoran desertscrub in areas
such as the Santa Catalina foothills, they
generally note that the birds are rare in
these areas (Kimball 1921).

Both riparian and desertscrub habitats
are likely to provide several
requirements of the pygmy-owl ecology.
Trees and large cacti provide cavities for
nesting and roosting. Also, these
habitats along watercourses are known
for their high density and diversity of
animal species that constitute the
pygmy-owl’s prey base (Carothers 1977,
Johnson et al. 1977, Johnson and Haight
1985b, Stromberg 1993).

The pygmy-owl has declined
throughout Arizona to the degree that it
is now extremely limited in distribution
in the State (Davis and Russell 1979,
Johnson et al. 1979, Monson and
Phillips 1981, AGFD 1988a, Johnson-
Duncan et al. 1988, and Millsap and
Johnson 1988). Riverbottom forests and
bosques, which supported the greatest
abundance of pygmy-owls, have been
extensively modified and destroyed by
clearing, urbanization, water
management, and hydrological changes
(Willard 1912, Brown et al. 1977, Rea
1983, Szaro 1989, Bahre 1991,
Stromberg et al. 1992, Stromberg 1993).
Cutting for domestic and industrial
fuelwood was so extensive throughout
southern Arizona that, by the late 19th
century, riparian forests within tens of
miles of towns and mines had been
decimated (Bahre 1991). Mesquite was a
favored species, because of its excellent
fuel qualities. The famous, vast forests
of “giant mesquites’ along the Santa
Cruz River in the Tucson area described
by Swarth (1905) and Willard (1912) fell
to this threat, as did the “heavy
mesquite thickets” where Bendire
(1888) collected pygmy-owl specimens
along Rillito Creek, a Santa Cruz River
tributary, also in what is now Tucson.
Only remnant fragments of these
bosques remain.

Cottonwoods also were felled for
fuelwood, fenceposts, and for the bark,
which was used as cattle feed (Bahre
1991). In recent decades, the pygmy-
owl’s riparian habitat has continued to
be modified and destroyed by
agricultural development, woodcutting,
urban expansion, and general watershed
degradation (Phillips et al. 1964, Brown
et al. 1977, State of Arizona 1990, Bahre
1991, Stromberg et al. 1992, Stromberg
1993). Sonoran desertscrub has been
affected to varying degrees by urban and
agricultural development, woodcutting,
and livestock grazing (Bahre 1991).
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In addition to clearing woodlands, the
pumping of groundwater and the
diversion and channelization of natural
watercourses are also likely to have
reduced pygmy-owl habitat. Diversion
and pumping result in diminished
surface flows, and consequent
reductions in riparian vegetation are
likely (Brown et al. 1977, Stromberg et
al. 1992, Stromberg 1993).
Channelization often alters stream banks
and fluvial dynamics necessary to
maintain native riparian vegetation. The
series of dams along most major
southwestern rivers (e.g., the Colorado,
Gila, Salt, and Verde) have altered
riparian habitat downstream of dams
through hydrological and vegetational
changes, and have inundated former
habitat upstream.

Livestock overgrazing in riparian
habitats is one of the most common
causes of riparian degradation (e.g.,
Ames 1977, Carothers 1977, Behnke and
Raleigh 1978, Forest Service 1979,
General Accounting Office 1988). Effects
of overgrazing include changes in plant
community structure, species
composition, relative species
abundance, and plant density. These
changes are often linked to more
widespread changes in watershed
hydrology (Brown et al. 1977, Rea 1983,
GAO 1988), and are likely to affect the
habitat characteristics critical to the
pygmy-owl.

Hunter (1988) found fewer than 20
verified records of pygmy-owls in
Arizona for the period of 1971 to 1988.
Although pygmy-owls are diurnal and
frequently vocalize in the morning, the
species was not recorded or reported in
any breeding bird survey data in
Arizona (Robbins et al. 1986). Formal
surveys for the pygmy-owl on OPCNM
began in 1990, with one bird located
that year. Beginning in 1992, in survey
efforts conducted in cooperation with
the AGFD, three single pygmy-owls
were located on the Monument (Fish
and Wildlife Service and National Park
Service, unpubl. data 1992). In 1993,
more extensive surveys again located
three single pygmy-owls in Arizona
(AGFD unpubl. data 1993, Felley and
Corman 1993). During 1993-1994
surveys, one pair of owls was detected
in north Tucson, near the sightings in
1992 and 1993 (Collins and Corman
1995). Two individual owls were found
in northwest Tucson during 1995
surveys, and an additional owl was
detected at OPCNM (Lesh and Corman
1995).

In 1996, the AGFD focused survey
efforts in northwest Tucson and Marana,
and detected a total of 16 birds, two of
which were a pair, and two of which
were fledglings. Three additional

pygmy-owls were detected on OPCNM
in 1996, with three additional, but
unconfirmed, reports (Harold Smith,
National Park Service, OPCNM, in litt.
1996).

Potential threats to pygmy-owl habitat
in Arizona persist. Through the public
comment period, the Service was made
aware of five specific housing and
development projects operating or in the
planning stages that would affect habitat
where the majority of birds in Arizona
currently exist. Housing and industrial
developments continue to expand in the
Tucson area, and the northwest portion
of the Tucson area is experiencing rapid
growth. It was estimated that only 60
percent of the people living in the
Tucson area are within the city of
Tucson, even though the city limits
continue to be expanded to keep up
with urban expansion (Sierra Club 1988,
Duane Shroufe, AGFD, in litt. 1996).

The AGFD (D. Shroufe, in litt. 1996)
estimated that 22,032 hectares (ha)
(54,400 acres (ac)) of suitable habitat
exists in the northwest Tucson area,
where the majority of birds are found for
the western population. Surveys
completed in 1996 covered 44.2 square
km (17.0 square mi) of this area (Abbate
1996). The AGFD notes that, while 60
percent of this land is in State Trust or
Bureau of Land Management (BLM)
ownership, much of the land may be
subject to development as the Town of
Marana is developing a general plan for
future growth that may incorporate
these areas. In addition, the BLM is
evaluating a proposal to exchange all of
its land within this area to a developer.

At OPCNM, potential threats include
the increased risk of wildfire associated
with an invasion of the OPCNM by
nonnative grasses such as red brome
(Bromus tectorum) and buffelgrass
(Pennisetum ciliare). Sonoran
desertscrub is not generally considered
fire adapted, and fire can lead to loss of
saguaros. An additional threat in this
area is the increasing visitation and
through-traffic from the international
port of entry at Lukeville (H. Smith, in
litt. 1996).

In summary, very few pygmy-owls
remain throughout the pygmy-owl’s
historic range in Arizona due to
extensive loss of habitat. In addition, the
remaining pygmy-owl habitat faces
numerous and significant threats.

2. Western Mexico

The pygmy-owl occurs in the more
arid lower elevations (below 1,200 m
(4,000 ft) elevation) in western Mexico
in riparian woodlands and communities
of thornscrub and large cacti. The
pygmy-owl is absent or rare in the
highlands of Mexico’s central plateau

(Friedmann et al. 1950), where the least
(G. minutissima) and northern (G.
gnoma) pygmy-owls occur.

In the mid-20th century, the pygmy-
owl was generally described as
“‘common’’ in western Mexico (van
Rossem 1945, Friedmann et al. 1950,
Blake 1953). Schaldach (1963)
considered the pygmy-owl abundant at
the southern extreme of its range in
Colima 30 years ago, and 50 years ago
the pygmy-owl was considered “‘fairly
common” in the lower elevations of
western Sonora (van Rossem 1945).
Current information on the status of the
pygmy-owl and its habitat in western
Mexico is incomplete, but suggests that
trends vary within different geographic
areas. The pygmy-owl can still be
located fairly easily in southern Sonora
(Babbitt 1985, Troy Corman, AGFD,
pers. comm. 1994), but its distribution
is somewhat erratic. Christmas Bird
Count data from 1972 through 1995
from Alamos, Sonora, and San Blas,
Nayarit, indicate that the pygmy-owl is
common, but detections varied widely
from year to year, possibly due to
variations in the time spent per count
and the number of searchers
participating in the count. The count for
Alamos, Sonora never exceeded four
individuals, and no sightings were
recorded in 10 out of 14 years (National
Audubon Society 1972-1995). In recent
years, pygmy-owls have been found in
abundance in some areas but not
detected in other areas of apparently
similar habitat. Abundance also varies
between habitat types, being more
abundant in thorn forest than cactus
forest (Taylor 1986).

The pygmy-owl is now rare or absent
in northern Sonora, within 241 km (150
mi) of the United States-Mexico border
(Hunter 1988, D. Shroufe, in litt. 1996).
Extensive conversion of desertscrub and
thornscrub to the exotic, buffelgrass, for
livestock forage is now taking place, but
quantification is not currently available.
It is possible that the factors causing
declines in Arizona also are affecting
western Mexico (Deloya 1985, Hunter
1988). The region of Sonoita, Mexico,
immediately south of OPCNM currently
is undergoing extensive urban and
agricultural development that may
result in modification or destruction of
movement corridors for the pygmy-owl
between southern Arizona and northern
Sonora (H. Smith, in litt. 1996).
However, further information is needed
before determining whether this
subspecies should be listed in western
Mexico.

Eastern Populations

Several habitat types also are used by
the pygmy-owl in the eastern portion of
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its range. These include coastal plain
oak associations in south Texas (Tewes
1993, Wauer et al. 1993), Tamaulipan
thornscrub in the lower Rio Grande
Valley and other lowland areas, and
thick forest and second-growth forest in
the Mexican States of Nuevo Leon and
Tamaulipas. The use of cypress trees by
pygmy-owls along the Rio Grande also
has been noted (Tewes 1993).

1. Texas

The pygmy-owl’s historical range in
Texas included the lower Rio Grande
Valley, where it was considered a
common resident of dense mesquite,
cottonwood-ebony woodlands, and
Tamaulipan Brushland (Griscom and
Crosby 1926, Bent 1938, Friedmann et
al. 1950, Stillwell and Stillwell 1954,
Oberholser 1974, Heintzelman 1979,
Hunter 1988, Millsap and Johnson
1988). Pygmy-owls also occur in coastal
plain oak associations between
Brownsville and Corpus Christi
(Oberholser 1974), where it has recently
been found in higher numbers than
previously known (Texas A&M
University, in litt. 1993, Wauer et al.
1993, P. Palmer, in litt. 1993, Mays
1996, Proudfoot 1996).

Until recently, formal surveys in
Texas were lacking, but pygmy-owls
were reported as occurring generally in
two areas: the Rio Grande floodplain
below Falcon Dam; and along U.S.
Highway 77, north of the lower Rio
Grande Valley. Wauer et al. (1993) note
that pygmy-owls have been reported
almost annually from the Rio Grande
floodplain downstream of Falcon Dam
to the Santa Anna National Wildlife
Refuge in Starr and Hidalgo counties.
Two pygmy-owls were reported below
the dam in April 1993 (ABA 1993).
These records generally are for 1 bird or
1 pair of birds, with the exception of a
report of 10 birds from below the Dam
in 1989 (unpubl. data). More recently,
pygmy-owls have been located in
Kenedy, Brooks and adjacent south
Texas counties (Wauer et al. 1993).
Oberholser (1974) reported birds on the
Norias Division of the King Ranch as
having been discovered in 1968.

A larger population of birds occurs on
the King Ranch and surrounding
ranches, approximately 112 km (70 mi)
north of Brownsville. Caesar Kleberg
Wildlife Research Institute at Texas
A&M University (in litt. 1996) states that
the most consistently used habitat, of
which the King Ranch is a part, is a
4,660 square km (1800 square mi)
oblong area of sandy soils, which
support live oak (Quercus virginiana),
honey mesquite (Prosopis glandulosa),
and live oak mottes (small groupings of
live oaks). Beasom (1993) described this

same area, historically known as the
Wild Horse Desert, as an intrusion of
deep, coastal sands that protrudes
inland for approximately 81 km (50 mi)
from the Laguna Madre and covers
portions of northern Willacy, Kenedy,
and Brooks counties. This area was
recognized as a distinct vegetational
region in Texas by Blair (1950), who
noted that brush in this area thins out
as available moisture declines inland,
and that there was a difference in plant
composition in this area due to the
extensive sand strip.

Four recent studies have been
completed in Texas on the pygmy-owl,
with three of these focusing on the
Norias Division of the King Ranch
(Tewes 1993, Wauer et al. 1993, Mays
1996, Proudfoot 1996). Tewes (1993)
conducted a study by contacting
individuals with possible information
on the pygmy-owl, reviewing museum
specimen records, and conducting a
survey. Tewes noted that his contacts
believed the most accessible pygmy-
owls in Texas were those below Falcon
Dam in Starr County, but noted
additional sighting records for other
Texas counties were fewer and often
accompanied by reports of unsuccessful
surveys. This was true for Hidalgo (four
sightings, one unsuccessful search),
Zapata (one sighting, one unsuccessful
search), and Cameron (zero sightings,
one unsuccessful search) counties.

Surveys were conducted as part of
this study at 27 sites in Mexico and 11
sites in Texas, with 12 positive
responses noted. However, these
responses were all in Mexico. Survey
efforts in Texas that yielded no
responses occurred on the Laguna
Atascosa and Santa Anna National
Wildlife Refuges, along Highways 77
and 281, and at the Falcon Recreation
Area, Kelly Wildlife Management Area,
Bentsen State Park, and Los Penitas
Wildlife Management Area (Tewes
1993).

Additional survey results from work
completed in 1993 found 116
individual, nonredundant pygmy-owl
records on and around the King Ranch
in mature mixed live oak-mesquite
habitats. The highest density of birds
found in this survey was on the Norias
Division of the King Ranch (Wauer et al.
1993).

Mays (1996) also focused study efforts
on the Norias Division of the King
Ranch, and included portions of the
Kenedy Ranch, the Encino Division of
the King Ranch, the Canelo Ranch, and
the Runnels Ranch. Habitat on the
Norias Division is live oak, while the
Kenedy Ranch and the Encino Division
of the King Ranch support live oak-
honey mesquite woodland. The Canelo

Ranch supports honey mesquite
woodland, but no live oak, as does the
Runnels Ranch. Mays recorded 166
responses during 1994 and 1995 on the
King, Kenedy, Canelo, and Runnels
ranches. The TPWD conducted
additional studies during this 2-year
period and reported three responses on
the Mariposa Ranch, and no responses
for the LaCopa, Cage, and Hopper
ranches. During 1995, TPWD sampled
but recorded no responses for the
Mariposa, LaCopa, Cage, Hopper, Los
Compadres, Singer, Jones, Myrick,
Rancho Isabela or Mills Bennett
ranches.

Proudfoot (Glenn, pers. comm. 1996)
has trapped and banded pygmy-owls on
the Norias Division of the King Ranch,
focusing on a 29,000 ha (71,393 ac)
portion of the King Ranch supporting a
live oak-honey mesquite forest. This
effort resulted in the trapping and
banding of 111 pygmy-owls. It should
be noted that there is overlap between
work completed by Mays and that
completed by Proudfoot, so that the
number of individuals recorded by each
are not additive. Of the estimated
101,250 ha (250,000 ac) of live oak
habitat surrounding the King, Kenedy,
and other nearby ranches, it is estimated
that all but a 4,050 ha (10,000 ac) parcel
on one ranch have been surveyed for
pygmy-owls (G. Proudfoot, pers.
comm.).

While the number of known
individuals ranges from 111 (Glenn,
pers. Comm. 1996) to 166 (Mays, 1996),
the estimated population is much
higher. Mays (1996) estimated between
745 and 1,823 pygmy-owls on the
Norias Division of the King Ranch
alone. Wauer et al. (1993) estimated
1,308 birds in the habitat available in
Kenedy, Brooks, and Willacy counties.
The Caesar Kleberg Institute of Texas
A&M University believes that pygmy-
owl populations in Texas are viable and
probably exceed 1,300 birds.

The Service believes that the habitat
for pygmy-owls along the coastal plain
of southern Texas is stable, and may be
increasing as former grasslands are
invaded by oaks and the oaks mature to
form the structural characteristics
favored by pygmy-owls. Further, the
habitat on the large, privately-owned
ranches in this area is largely managed
for wildlife (e.g., hunting, birding),
conversion for agricultural use is
considered uneconomical and unlikely,
and other threats to this habitat are low
or nonexistent (Caesar Kleberg Wildlife
Institute in litt. 1996).

Through the Santa Ana/Lower Rio
Grande Valley National Wildlife Refuge
Complex in Texas, the Service has
recently started a Wetlands Reserve
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Program with the Natural Resources
Conservation Service. Using grant
monies, the Service will pursue the
purchase of easements with willing
landowners. The focus of the easement
agreements will be on habitat protection
and restoration. Additional tracts of
land are being evaluated for purchase in
river frontage areas in Starr and Hidalgo
counties. These efforts will result in a
corridor of riparian woodlands, which
may serve as pygmy-owl habitat in the
future (L. Ditto, pers. comm. 1996).

In summary, there remains a
significant population of pygmy-owls in
the coastal plain area of Texas, and a
substantial amount of habitat exists.
That habitat is largely managed for
wildlife. The economic feasibility of
conversion to agricultural use makes
threats to the habitat low or nonexistent.
Finally, habitat acquisition and
rehabilitation underway in the lower
Rio Grande Valley should provide
substantial pygmy-owl habitat. For these
reasons, the Service determines that the
cactus ferruginous pygmy-owl in Texas
is not likely to become endangered in
the foreseeable future throughout all or
a significant portion of its range. There
is not sufficient evidence to justify
finalizing that portion of the proposed
rule.

2. Eastern Mexico

The pygmy-owl occurs in lowland
regions (below 330 m (1,000 ft)) along
the Gulf Coast of Mexico (Friedmann et
al. 1950), in the states of Tamaulipas
and Nuevo Leon. Its primary habitat in
this region is Tamaulipan thornscrub,
forest edge, riparian woodlands,
thickets, and lowland tropical
deciduous forest (Webster 1974,
Enriquez Rocha et al. 1993, Tewes
1993). The pygmy-owl is absent or rare
in the highlands of Mexico’s central
plateau (Friedmann et al. 1950), where
the least and northern pygmy-owls
occur.

In the mid-20th century, the pygmy-
owl was generally described as having
been common in eastern Mexico
(Friedman et al. 1950, Blake 1953).
Current information on the status of the
pygmy-owl and its habitat in eastern
Mexico is incomplete. In 1976, the
pygmy-owl was reported to be “fairly
common” in the Sierra Picachos of
Nuevo Leon (Arvin 1976). In 1991,
Tewes located pygmy-owls at 13 of 27
survey sites in northeastern Mexico.

Christmas Bird Count data from 1972
through 1996 from Rancho Los
Colorados, Rio Corona, and Gomez
Farias, all in Tamaulipas, indicate the
pygmy-owl was common, but detections
varied widely from year to year,
probably due to time spent per count

and the number of individuals involved
in the count effort (National Audubon
Society 1972-1996). Christmas Bird
Count data indicated the same for
ferruginous pygmy-owls at El Naranjo in
San Louis Potosi, at the zone of probable
intergradation between G. b. cactorum
and G. b. ridgwayi.

B. Overutilization for commercial,
recreational, scientific, or educational
purposes. The pygmy-owl is highly
sought by birders who concentrate at
several of the remaining known
locations of pygmy-owls in the United
States. Limited, careful birding is
probably not harmful; however,
excessive attention by birders may at
times harass and affect the occurrence
and behavior of the pygmy-owl
(Oberholser 1974, Tewes 1993). For
example, in early 1993, one of the few
areas in Texas known to support the
pygmy-owl continued to be widely
publicized (American Birding
Association 1993). The resident pygmy-
owls were detected at this highly-visited
area only early in the breeding season
and not thereafter. O’Neil (1990) also
indicated that five birds initially
detected in southern Texas failed to
respond after repeated visits by birding
tours. Additionally, Oberholser (1974)
and Hunter (1988) indicated that, in
southern Texas, recreational birding
may disturb owls at highly visited areas.

C. Disease or Predation. One disease
potentially affecting the pygmy-owl is
trichomoniasis, as identified by the
AGFD (D. Shroufe, in litt. 1996).
Because owls prey on finches, sparrows,
and other seed-eating birds known to
carry trichomoniasis, they are at risk of
contracting the disease. According to
Boal and Mannan (1996), raptors in
urban areas experience a higher
exposure rate to trichomoniasis, and the
result is high mortality of raptor
nestlings. No studies have been
completed to date on the pygmy-owl in
urban or other areas to determine if, in
fact, pygmy-owls have been affected by
this disease.

Recent work by Proudfoot (1996)
indicates that snake predation may be
an additional factor adversely affecting
the pygmy-owl population on the Norias
Division of the King Ranch. Proudfoot
noted that nest boxes previously
containing eggs would later be
discovered empty, without sufficient
time having elapsed to allow for
fledging to occur. A lack of egg shell
remains in nest boxes may indicate that
snakes have depredated nests
containing pygmy-owl eggs. Although
long-tailed weasels (Mustela frenata)
also occur in this study area, the lack of
egg shell remains and the nest box
configuration indicate that weasels are

not likely to have eaten the eggs. Nest
boxes are typically 14 x 14 x 46 cm (5.5
x5.5x 18 in.) witha5.13 cm (2.0 in.)
entrance hole placed 31 cm (12 in.)
above the box bottom.

Proudfoot (1996) has observed the
indigo snake (Drymarchon corais)
climbing trees on the King Ranch and
notes that the indigo snake is known to
prey on cavity nesting green-cheeked
Amazon parrots (Amazona
viridigenalis). Proudfoot notes that, from
1993 to 1996, eight out of 112 available
nest boxes (or 232 nest box
opportunities) were used. Where
flashing was placed around trees to
prevent the possibility of predation by
snakes, eggs were not disturbed. For the
four nest boxes left unprotected, three
were depredated before the eggs
hatched, while one was depredated
following hatching. Proudfoot further
noted that fecundity (the number of
young successfully raised per year), for
natural cavities was approximately one-
third that of fecundity for nest boxes,
and speculates that eggs and birds in
natural cavities were likely to have been
depredated by both snakes and long-
tailed weasels, resulting in a lower
fecundity rate (G. Proudfoot, pers.
comm. 1996). However, it is unknown
what the effect of nest predation is on
mortality rates of the pygmy-owl
population, nor whether predation notes
are unnaturally high.

D. The inadequacy of existing
regulatory mechanisms. Although the
pygmy-owl is considered nonmigratory,
it is protected under the Migratory Bird
Treaty Act (MBTA) (16 U.S.C. 703-712).
The MBTA is the only direct, current
Federal protection provided for the
cactus ferruginous pygmy-owl. The
MBTA prohibits “take’ of any migratory
bird. “Take” is defined as “* * *to
pursue, hunt, shoot, wound, kill, trap,
capture, or collect, or attempt to pursue,
hunt, shoot, wound, kill, trap, capture,
or collect.” However, unlike the Act,
there are no provisions in the MBTA
preventing habitat destruction unless
direct mortality or destruction of active
nests occurs.

The Federal Clean Water Act contains
provisions for regulating impacts to
river systems and their tributaries.
These mechanisms have been
insufficient to prevent major losses of
riparian habitat, including habitats
occupied by the pygmy-owl.

The Barry M. Goldwater Range, which
overlaps the historical distributional
range of the pygmy-owl, has an existing
policy stating that, for any species that
have been identified as state or Federal
species of concern, the range will be
inventoried, and potential impacts to
those species analyzed with other
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information gathered. Projects can then
be modified to avoid or minimize
impacts to the species. The Goldwater
Range also has identified any habitats
that are unique or significant on the
range, including desert washes, bajadas,
and dunes. The Goldwater Range has
the flexibility to create management
plans for any species of concern;
however, no such policy currently exists
for the pygmy-owl.

The OPCNM, the second major
location for pygmy-owls in the State of
Arizona, provides protection for the
pygmy-owl, as it does for all other
natural and cultural resources. This
protection has been compared as similar
to the takings prohibitions of the MBTA
and wildlife taking regulations for the
State of Arizona (H. Smith, in litt. 1996).

The State of Arizona lists the
ferruginous pygmy-owl (subspecies not
defined) as endangered (AGFD 1988).
However, this designation does not
provide special regulatory protection.
Arizona regulates the capture, handling,
transportation, and take of most
wildlife, including G. b. cactorum,
through game laws, special licenses, and
permits for scientific investigation.
There are no provisions for habitat
protection under Arizona endangered
species law.

The State of Texas lists the
ferruginous pygmy-owl (subspecies not
defined) as threatened (TPWD 1978 and
1984). This designation requires permits
for take for propagation, zoological
gardens, aquariums, rehabilitation
purposes, and scientific purposes (State
of Texas 1991). Again, however, there
are no provisions for habitat protection.
The TPWD has indicated that they have
a Memorandum of Understanding with
the Texas Department of Transportation
(TXDOT), which provides that it is the
responsibility of TPWD to protect
wildlife resources. Under this
Memorandum, TPWD and TXDOT will
coordinate on any project within range
and in suitable habitat of any State or
federally listed threatened or
endangered species. Additionally,
TPWD reviews seismic exploration on
State lands through coordination with
the Texas General Land Office. The
pygmy-owl is also on the Texas
Organization for Endangered Species
(TOES) “watch list” (TOES 1984).

Most Federal agencies have policies to
protect species listed by states as
threatened or endangered, and some
also protect species that are candidates
for Federal listing. However, until
agencies develop specific protection
guidelines, evaluate their effectiveness,
and institutionalize their
implementation, it is uncertain whether

any general agency policies adequately
protect the pygmy-owl and its habitat.

No conservation plans or habitat
restoration projects specific to the
cactus ferruginous pygmy-owl exist for
lands managed by the United States
Government, Indian Nations, State
agencies, or private parties. The Forest
Service, BLM, and Bureau of
Reclamation have focussed some
attention on modifying livestock grazing
practices in recent years, particularly as
they affect riparian ecosystems. Several
of these projects are in the former range
of the pygmy-owl, including some
historical nesting locations. In addition,
some private landowners in southern
Texas are accommodating and funding
research and have expressed an interest
in carrying out conservation measures to
benefit the pygmy-owl.

In summary, individual owls are
protected from taking by one or more
State and Federal statutes, and some
Federal agencies are developing
programs to protect riparian areas.
However, there are currently no
regulatory mechanisms in place that
specifically protect pygmy-owl habitat.

E. Other natural or manmade factors
affecting its continued existence.
Environmental, demographic, and
genetic vulnerability to random
extinction are recognized as interacting
factors that might contribute to a
population’s extinction (Hunter 1996).
Environmental random extinction refers
to random events, climate, nutrients,
water, cover, pollutants, and
relationships with other species such as
prey, predators, competitors, or
pathogens, that may affect habitat
quality.

To date, the Service is aware of only
one genetic study completed on pygmy-
owls in the United States. Using toe
clippings or blood samples, Zink et al.
(1996) extracted DNA from pygmy-owls
on the Norias Division of the King
Ranch and from Rio Corona,
Tamaulipas, Mexico. Data obtained from
this study indicate that there is very
little genetic difference between birds
on the King Ranch and those in
Tamaulipas. The authors concluded that
any division between the two
populations would therefore have
occurred recently, likely within the last
75 years.

In addition, the data indicate low
levels of genetic variation in the pygmy-
owls. Populations without genetic
variation are often considered imperiled
due to either the effect of low
population numbers, increased chance
of inbreeding, or both (Soule 1986,
Meffe and Carroll 1994).

Pesticides may pose an additional
threat to the pygmy-owl where it occurs

in floodplain areas that are now largely
agricultural. Jahrsdoerfer and Leslie
(1988) note that more than 100
pesticides are used on agricultural crops
throughout the lower Rio Grande Valley.
Pesticide application occurs year-round.
Because crops, such as cotton, are
grown repeatedly year after year, an
accumulation of resistant pesticides
may result.

Pesticide contamination is described
as “‘widespread” throughout the inland
waters of the lower Rio Grande Valley,
and includes concentrations of DDT,
dieldrin, endrin, lindane, endosulfan,
Guthion, and PCB’s which exceeded
1976 EPA criteria for propagation of fish
and wildlife. Without appropriate
precautions, these agents may
potentially affect pygmy-owls through
direct toxicity or effects on their food
base. No quantitative data on the effects
of this potential threat on the pygmy-
owl are known at this time. While the
effects of pesticides such as DDT on the
reproductive success of other bird
species are well known, there are no
data on whether pesticides are currently
affecting the pygmy-owl.

The pygmy-owl nests in cavities
excavated by woodpeckers in trees or
large cacti. Some sources (AGFD 1988)
believe that increasing competition with
exotic European starling (Sturnus
vulgaris) for nest cavities may be a
threat to cavity nesters like the pygmy-
owl. Starlings were first reported as
occurring in Arizona in 1946 (Monson
1948).

The Service has carefully assessed the
best scientific and commercial
information available regarding the past,
present, and future threats faced by this
subspecies in relation to the Act’s
definitions of “‘endangered” and
“threatened.” An endangered species is
defined as one which is in danger of
extinction throughout all or a significant
portion of its range (section 3(6) of the
Act). A threatened species is one which
is likely to become an endangered
species within the foreseeable future
throughout all or a significant portion of
its range (section 3(19) of the Act).

In Arizona, the pygmy-owl exists in
extremely low numbers, the vast
majority of its former habitat can no
longer support the species, and much of
the remaining habitat is under
immediate and significant threat. The
Service thus determines that the cactus
ferruginous pygmy-owl faces imminent
extinction and therefore meets the
definition of endangered under the Act.
The Service has determined that the
pygmy-owl in Texas does not warrant
listing as a threatened species. The
Service will continue to review the
status of this subspecies in Mexico.
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Critical Habitat

Critical habitat, is defined in section
3 of the Act as—(i) The specific areas
within the geographical area occupied
by a species, at the time it is listed in
accordance with the Act, on which are
found those physical or biological
features (I) essential to the conservation
of the species and (Il) that may require
special management considerations or
protection, and; (ii) specific areas
outside the geographical area which are
occupied by a species at the time it is
listed, upon a determination that such
areas are essential for the conservation
of the species. ““Conservation” means
the use of all methods and procedures
needed to bring the species to the point
at which listing under the Act is no
longer necessary.

Section 4(a)(3) of the Act, as
amended, and implementing regulations
(50 CFR 242.12) require that, to the
maximum extent prudent and
determinable, the Secretary designate
critical habitat at the time a species is
determined to be endangered or
threatened. Critical habitat was
proposed for the cactus ferruginous
pygmy-owl in Arizona in the proposed
rule. However, because the pygmy-owl
has been a sought after species for
birding enthusiasts, the Service now
believes that the designation of critical
habitat and the subsequent publication
of location maps and detailed locality
descriptions would harm the species
rather than aid in its conservation. The
Service determines that designation of
critical habitat for the cactus ferruginous
pygmy-owl in Arizona is not prudent.

Although the Service is not finalizing
the portion of the proposed rule to list
the Texas population as threatened and
critical habitat designation is not an
issue for that population, the Service is
aware that the Texas population may be
impacted by birding activities, as well.
However, pygmy-owls in Texas are
located on private land, which benefits
from bird enthusiasts. The Texas
population does not face the same
potential harm or harassment threats as
the Arizona pygmy-owls occurring on
public land because of more limited
access to the Texas population.
Additionally, some areas of private land
that allow birding excursions may be
specifically managed to benefit pygmy
owls in Texas.

As noted in factor B “Overutilization
for commercial, recreational, scientific,
or educational purposes” in this rule,
the pygmy-owl is highly sought by
birders concentrating on the remaining
known localities in the United States.
Excessive uncontrolled attention by
birders may affect the occurrence,

behavior, and reproductive success of
the pygmy-owl. A recently advertised
birding excursion in southeast Arizona
specifically mentions pygmy-owls as a
target species. The Service feels that
although the proposed rule and the
proposed critical habitat designation
contained therein provided maps and
detailed location descriptions, no new
pygmy-owl localities discovered since
the publication of the proposed rule
have been disclosed. Pygmy-owl
locations in Arizona should not be
disclosed because of the potential for
harassment and harm.

Additionally, the Service is concerned
that the publication of specific pygmy-
owl localities in Arizona would make
the species and specifically pygmy-owl
nests, more vulnerable to acts of
vandalism, and increase the difficulties
of enforcement. Because of the
increased pressures exerted by birding
enthusiasts and the possibility of acts of
vandalism, the Service believes that
conservation of the pygmy-owl is better
addressed through the recovery process
and through the section 7 consultation
process. Designation of critical habitat
for the pygmy owl in Arizona is not
prudent.

Special Rule

The Service included a proposed
special rule under section 4(d) of the
Act for the proposed threatened pygmy-
owl population in Texas. (See the
proposed rule for a discussion of the
proposed special rule). However, the
Service has determined that the cactus
ferruginous pygmy-owl in Texas does
not warrant threatened status and thus
the special rule is no longer under
consideration.

Available Conservation Measures

Conservation measures provided to
species listed as endangered or
threatened under the Act include
recognition, recovery actions,
requirements for Federal protection, and
prohibitions against certain practices.
Recognition through listing encourages
and results in conservation actions by
Federal, State, and private agencies,
groups, and individuals. The Act
provides for possible land acquisition
and cooperation with the states and
authorizes recovery plans for all listed
species. The protection required for
Federal agencies and the prohibitions
against taking and harm are discussed,
in part, below.

Section 7(a) of the Act, as amended,
requires Federal agencies to evaluate
their actions with respect to any species
that is proposed or listed as endangered
or threatened and with respect to its
critical habitat, if any is being

designated. Regulations implementing
this interagency cooperation provision
of the Act are codified at 50 CFR Part
402. Section 7(a)(4) requires Federal
agencies to confer informally with the
Service on any action that is likely to
jeopardize the continued existence of a
proposed species or result in
destruction or adverse modification of
proposed critical habitat. If a species is
listed subsequently, Section 7(a)(2)
requires Federal agencies to ensure that
activities they authorize, fund, or carry
out are not likely to jeopardize the
continued existence of such a species or
to destroy or adversely modify its
critical habitat. If a Federal action may
affect a listed species or its critical
habitat, the responsible Federal agency
must enter into consultation with the
Service.

The Act and implementing
regulations found at 50 CFR 17.21 and
17.31 set forth a series of general
prohibitions and exceptions that apply
to all endangered and threatened
wildlife, respectively. These
prohibitions, in part, make it illegal for
any person subject to the jurisdiction of
the United States to take (includes
harass, harm, pursue, hunt, shoot,
wound, kill, trap, or collect; or to
attempt any of these), import or export,
ship in interstate commerce in the
course of commercial activity, or sell or
offer for sale in interstate or foreign
commerce any listed species. It also is
illegal to possess, sell, deliver, carry,
transport, or ship any such wildlife that
has been taken illegally. Certain
exceptions apply to agents of the
Service and the State conservation
agencies.

Regulations at 50 CFR 17.3 define the
terms ““harm’ and ““harass’ as used
under the Act’s definition of “‘take.”
“*Harm” is defined as an act which
actually Kills or injures wildlife. Such
acts may include significant habitat
modification that impairs essential
behavioral patterns, including breeding,
feeding, or sheltering. ‘““Harass” is
defined as an intentional or negligent
act or omission which creates a
likelihood of injury to wildlife by
annoying it to such an extent as to
significantly disrupt normal behavior
patterns, including, but not limited to,
breeding, feeding, or sheltering.

Permits may be issued to carry out
otherwise prohibited activities
involving endangered and threatened
wildlife species under certain
circumstances. Regulations governing
permits are at 50 CFR 17.22, 17.23, and
17.32. Such permits are available for
scientific purposes, to enhance the
propagation or survival of the species,
and/or for incidental take in connection
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with otherwise lawful activities. For
threatened species, there are also
permits for zoological exhibition,
educational purposes, or special
purposes consistent with the purpose of
the Act.

Service policy published in the
Federal Register on July 1, 1994 (59 FR
34272), requires, to the maximum
practicable extent at the time a species
is listed, identification of those
activities that would or would not likely
constitute a violation of section 9 of the
Act. The intent of this policy is to
increase public awareness of the effect
of this listing on proposed and ongoing
activities within the species’ range.

The Service believes that, based on
the best available information, the
following actions will not result in a
violation of section 9—

(1) Clearing of unoccupied habitat;

(2) Removal of trees within occupied
habitat that are not known to be used for
nesting, and as long as the number
removed would not result in significant
habitat fragmentation or substantially
diminish the overall value of the
habitat;

(3) One-time or short-term noise
disturbance during the breeding season;
(4) Clearing of vegetation in or along
previously disturbed areas, such as

fences or roads;

(5) Low level flights more than one
mile to the side of or greater than 300
m (1000 ft) above occupied habitat;

(6) Grazing, to a level that does not
seriously deplete understory vegetation.
Activities that the Service believes

could potentially harm, harass, or
otherwise take the pygmy-owl include,
but are not limited to—

(1) Removal of nest trees;

(3) Clearing or significant
modification of occupied habitat,
whether or not the nest tree is included;

(4) Sustained noise disturbance
during the breeding season;

(5) Pursuit or harassment of
individual birds;

(6) Frequent or lengthy low-level
flights over occupied habitat during the
breeding season;

(7) Severe overgrazing that results in
the removal of understory vegetation.

Questions regarding whether specific
activities will constitute a violation of
section 9 should be directed to the Field
Supervisor of the Service’s Arizona
Ecological Services Field Office (see
ADDRESSES section). Requests for copies
of the regulations concerning listed
species and general inquiries regarding
prohibitions and permits may be
addressed to the Fish and Wildlife
Service, Ecological Services,
Endangered Species Permits, P.O. Box
1306, Albuquerque, New Mexico,
87103-1306 (505/248-6282).

National Environmental Policy Act

The Service has determined that
Environmental Assessments and
Environmental Impact Statements, as
defined under the authority of the
National Environmental Policy Act of
1969, need not be prepared in
connection with regulations adopted
pursuant to section 4(a) of the Act. A
notice outlining the Service’s reasons
for this determination was published in
the Federal Register on October 25,
1983 (48 FR 49244).

Required Determinations

The Service has examined this
regulation under the Paperwork

requirements. This rulemaking was not
subject to review by the Office of
Management and Budget under
Executive Order 12866.

References Cited

A complete list of all references cited
herein is available upon request from the
Field Supervisor, Arizona Ecological Services
Field Office (see ADDRESSES section).

Author: The primary authors of this
final rule are Mary E. Richardson for
Arizona at 602/640-2720 and Bill
Seawell for Texas at (512/997-9005 (see
ADDRESSES SECTION).

Lists of Subjects in 50 CFR Part 17

Endangered and threatened species,
Exports, Imports, Reporting and
recordkeeping requirements, and
Transportation.

Regulation Promulgation

Accordingly, part 17, subchapter B of
chapter |, title 50 of the Code of Federal
Regulations, is amended as set forth
below:

PART 17—[AMENDED]

1. The authority citation for part 17
continues to read as follows:

Authority: 16 U.S.C. 1361-1407; 16 U.S.C.
1531-1544; 16 U.S.C. 4201-4245; Pub. L. 99—
625, 100 Stat. 3500; unless otherwise noted.

2. Section 17.11(h) is amended by
adding the following, in alphabetical
order under Birds, to the list of
Endangered and Threatened Wildlife, to
read as follows:

§17.11 Endangered and threatened
wildlife.

(2) Removal of a nest box in use by Reduction Act of 1995 and found it to *oor o ox
the pygmy-owl; contain no information collection (hy* > =*
Species Vertebrate popu-
et lation where en- : Critical Special
Common name Scientific name Historic range dangered or threat- Status ~ When listed habitat tules
ened
* * * * * * *
BIRDS
* * * * * * *
Pygmy-owl, cactus Glaucidium U.S.A. (AZ, TX), AZ i, E 610 NA NA
ferruginous. brasilianum Mexico.
cactorum.
* * * * * * *
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Dated: February 28, 1997.
J.L. Gerst,
Acting Director, Fish and Wildlife Service.
[FR Doc. 97-5788 Filed 3—7-97; 8:45 am]
BILLING CODE 4310-55-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Parts 648 and 649

[Docket No. 970221036-7036-01; I.D.
012797D]

RIN 0648—-AJ48

Fisheries of the Northeastern United
States; Framework Adjustments to the
Northeast Multispecies and American
Lobster Fishery Management Plans

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Final rule.

SUMMARY: NMFS issues this final rule to
implement measures contained in
Framework Adjustment 22 to the
Northeast Multispecies Fishery
Management Plan (FMP) and
Framework Adjustment 4 to the
American Lobster FMP. This rule will
close certain areas to specific gear types,
thereby alleviating the gear conflicts in
Southern New England.

EFFECTIVE DATE: March 17, 1997.

ADDRESSES: Copies of Amendment 7 to
the Northeast Multispecies FMP,
Amendment 5 to the American Lobster
FMP, the regulatory impact review and
the initial regulatory flexibility analysis,
its final supplemental environmental
impact statement (FSEIS), and the
supporting documents for Framework
Adjustment 22 to the Northeast
Multispecies FMP and Framework 4 to
the American Lobster FMP are available
from Christopher B. Kellogg, Acting
Executive Director, New England
Fishery Management Council, 5
Broadway, (Route 1), Saugus, MA
01906-1097.

FOR FURTHER INFORMATION CONTACT: Paul
H. Jones, Fishery Policy Analyst, 508—
281-9273.

SUPPLEMENTARY INFORMATION: An
emergency interim rule to the American
Lobster FMP was published on March
27,1996 (61 FR 13454). This action
implemented a prohibition on mobile
gear vessels fishing in Restricted Gear
Areas | and I, a prohibition on lobster
pot vessels fishing in and lobster pots in
Restricted Gear Area lll, and a

requirement that all mobile gear vessels
in Restricted Gear Areas | and Il and all
lobster pot (fixed gear) vessels in
Restricted Gear Area Il stow their gear
while transiting the restricted gear areas.
This action became necessary after a
New England Fishery Management
Council (Council) and Industry-
negotiated voluntary agreement
concerning gear conflicts failed to
resolve the problem.

Regulations implementing
Amendment 8 to the Northeast
Multispecies, Amendment 6 to the
Atlantic Sea Scallop, and Amendment 6
to the American Lobster FMPs became
effective on February 10, 1997 (62 FR
1403, January 10, 1997). The regulations
added to each FMP a list of management
measures from which the Council could
select future solutions to gear conflicts
through the framework adjustment
process. The regulations authorize the
Council to recommend adjustments to
any of the measures currently in the
FMPs.

Framework Adjustment 22 to the
Northeast Multispecies FMP and
Framework Adjustment 4 to the
American Lobster FMP closes four
small, defined areas to fishers using
certain gears during certain times of the
year. Specifically, the action
implements a prohibition on mobile
gear vessels fishing in Restricted Gear
Area | during October 1 through June
15, in Restricted Gear Area IV during
June 16 through September 30, in
Restricted Gear Area Il during
November 27 through June 15, and in
Restricted Gear Area Il during June 16
through November 26, and a prohibition
on lobster pot vessels fishing in
Restricted Gear Area | during June 16
through September 30, in Restricted
Gear Area Il during June 16 through
November 26, and in Restricted Gear
Area Il during January 1 through April
30. Vessels may transit these areas
provided that all mobile gear is on board
the vessel while inside these areas.

This action is necessary because
substantial harm and disruption to the
fishery is again occurring through gear
conflicts since the emergency action
expired on June 25, 1996. These
conflicts are occurring because of
increased targeting of monkfish by
mobile gear vessels since the emergency
action and the failure of the Council’s
voluntary industry agreement. The
framework measures build upon the
emergency action and provisions of the
Council’s voluntary industry agreement.
The measures in this rulemaking were
selected from among other options
because they are relatively less
controversial, as evidenced by the near
unanimous support of the Council. The

action is expected to reduce gear
damage and economic loss.

Direct economic losses to individual
lobster vessels from gear loss are
reported by the Council to be as high as
$125,780. As reported to the Council by
eight lobster vessels, the value of lost
gear for a partial season totaled more
than $290,000. There are approximately
50 active lobster vessels fishing within
the gear conflict areas. If the above data
are representative of the fleet, the direct
economic loss as the result of lost gear
was potentially $1.8 million, or more
than $36,000 per lobster vessel.

The value of lobster landings during
October through June, when lobster
vessels move their gear inshore,
averaged more than $8.5 million for
1991-93. Landings data showing the
magnitude of lost fishing opportunity
during 1994 and 1995 are unavailable.
Lobster fishers, however, reported
setting their gear in a severely restricted
band that had a significant effect on
catch per trap. Even if the number of
traps remained constant and catch per
trap only declined 25 percent, the lost
revenue could have totaled more than
$2.1 million. The total estimated
economic loss that could be prevented
by taking this action is, therefore, nearly
$4 million. Furthermore, the action is
consistent with the American Lobster
FMP objectives to minimize social,
cultural, and economic dislocation in
the lobster fishery.

The Council requests publication of
the management measures as a final rule
after considering the required factors
stipulated in the regulations governing
the Northeast multispecies fishery and
the American lobster fishery and
providing supporting analysis for each
factor considered. The Regional
Administrator, Northeast Region,
NMFS, concurs with the Council’s
recommendation and has determined
the framework adjustments should be
published as a final rule.

NMPFS is amending the multispecies
and lobster regulations following the
procedure for framework adjustments
codified in 50 CFR parts 648 and 649.
The Council followed this procedure
when making adjustments to the FMPs
by developing and analyzing the actions
at two Council meetings held on August
21-22 and October 2, 1996.

Comments and Responses

The August 21-22, 1996, Council
meeting was the first of two meetings
that provided an opportunity for public
comment on the frameworks. A draft
document containing the proposed
management measures and their
rationale was available to the public
during the second week in August 1996
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and notice of the initial and final
Council meetings were mailed to
approximately 1,900 people and
published in the Federal Register. The
final public hearing was held on
October 2, 1996. Testimony provided by
industry members at the public
meetings favored the framework
adjustments.

Classification

This final rule has been determined to
be not significant for the purposes of
E.O. 12866.

NMPFS recently reinitiated
consultation on the Northeast
Multispecies and American Lobster
FMPs. These consultations were
reinitiated as the result of new
information concerning the status of the
northern right whale and concluded
that: (1) The fishing activities carried
out under the Northeast Multispecies
and American Lobster FMPs are likely
to jeopardize the continued existence of
the northern right whale; (2) the
prosecution of the multispecies and
lobster fisheries will not adversely
modify right whale critical habitat; and
(3) the current fishing practices allowed
under the American Lobster and
Northeast Multispecies FMPs may
affect, but are not likely to jeopardize
the continued existence of the harbor
porpoise and the distinct population
segment of Atlantic salmon stocks found
in certain Maine rivers that are both
currently proposed to be listed as
threatened. The new information
provided above does not change the
basis for the conclusions of the 1996
Biological Opinion regarding right
whales nor does this information change
the basis for, or conclusions that, the
fishing activities carried out under the
American Lobster and Northeast
Multispecies FMPs may affect, but are
not likely to jeopardize the continued
existence of the other endangered and
threatened whale and sea turtle species
under NMFS jurisdiction.

Public meetings held by the Council
to discuss the management measures
implemented by this rule provided prior
notice and an opportunity for public
comment to be heard and considered.
The Council considered this action at
public meetings on August 21-22, 1996,
and October 2, 1996. Therefore, the
Assistant Administrator for Fisheries,
NOAA (AA), finds cause, under 5 U.S.C.
553(b)(B), to waive the requirement to
provide prior notice and an opportunity
for public comment as such procedures
are unnecessary. The AA finds that
under 5 U.S.C. 553(d)(1), the need to
have this regulation in place by March
17, 1997, is good cause to waive the 30-
day delay in effectiveness of this

regulation. Implementation of this
regulation by March 17, 1997, will
alleviate the increased gear conflicts in
Southern New England, while providing
enough time to notify fishermen to be
prepared for the new requirements.

Because a general notice of proposed
rulemaking is not required to be
published for this rule by 5 U.S.C. 553
or by any other law, this rule is exempt
from the requirement to prepare an
initial or final regulatory flexibility
analysis under the Regulatory
Flexibility Act. As such, none has been
prepared.

List of Subjects
50 CFR Part 649
Fisheries.

50 CFR Part 648

Fisheries, Fishing, Reporting and
recordkeeping requirements.

Dated: February 28, 1997.
Gary Matlock,
Acting Assistant Administrator for Fisheries,
National Marine Fisheries Service.

For the reasons set out in the
preamble, 50 CFR parts 648 and 649 are
amended as follows:

PART 648—FISHERIES OF THE
NORTHEASTERN UNITED STATES

1. The authority citation for part 648
continues to read as follows:

Authority: 16 U.S.C. 1801 et seq.

2. In 8648.2, definitions for “Beam
trawl,” “Mobile gear,” and “Trawl” are
added, in alphabetical order, to read as
follows:

§648.2 Definitions.
* * * * *

Beam trawl means gear, consisting of
a twine bag attached to a beam attached
to a towing wire, designed so that the
beam does not contact the bottom. The
beam is constructed with sinkers or
shoes on either side that support the
beam above the bottom or any other
modification so that the beam does not
contact the bottom. The beam trawl is
designed to slide along the bottom
rather than dredge the bottom.

* * * * *

Mobile gear means trawls, beam
trawls, and dredges that are designed to
maneuver with that vessel.

* * * * *

Trawl means gear consisting of a net
that is towed, including but not limited
to beam trawls, pair trawls, otter trawls,
and Danish and Scottish seine gear.

* * * * *

3. In §648.14, paragraphs (2)(97),
(2)(98), and (a)(99) are added to read as
follows:

§648.14 Prohibitions.

(@) > * > . .

(97) Fish, or be in the areas described
in §648.81(j)(1), (k)(2), (1)(1), and (m)(1)
on a fishing vessel with mobile gear
during the time periods specified in
§648.81(j)(2), (K)(2), (N(2), and (M)(2),
except as provided in §648.81(j)(2),
(K)(2), ((2), and (M)(2). _

(98) Fish, or be in the areas described
in §648.81(j)(1), (k)(1), and (I)(1) on a
fishing vessel with lobster pot gear
during the time periods specified in
§648.81(j)(2), (K)(2), and (I)(2).

(99) Deploy in or fail to remove
lobster pot gear from the areas described
in §648.81(j)(1), (k)(1), and (I)(1), during
the time periods specified in
§648.81(j)(2), (K)(2), and (I)(2).

4. In §648.81, paragraphs (j), (k), (1),
and (m) are added to read as follows:

8§648.81 Closed areas.
* * * * *

(j) Restricted Gear Area l. (1)
Restricted Gear Area | is defined by
straight lines connecting the following
points in the order stated:

Point Latitude Longitude
Inshore Boundary

40°07.9' N. 68°36.0" W.
40°07.2' N. 68°38.4' W.
40°06.9' N. 68°46.5" W.
40°08.1' N. 68°51.0' W.
40°05.7" N. 68°52.4" W,
40°03.6' N. 68°57.2" W.
40°03.65' N. | 69°00.0" W.
40°04.35' N. | 69°00.5' W.
40°05.2' N. 69°00.5' W
40°05.3' N. 69°01.1' W.
40°08.9' N. 69°01.75' W.
40°11.0' N. 69°03.8' W.
40°11.6' N. 69°05.4' W.
40°10.25' N. | 69°04.4' W.
40°09.75' N. | 69°04.15' W.
40°08.45' N. | 69°03.6' W.
40°05.65' N. | 69°03.55' W.
40°04.1' N. 69°03.9' W.
40°02.65' N. | 69°05.6" W.
40°02.00' N. | 69°08.35' W.
40°02.65' N. | 69°11.15' W.
40°00.05' N. | 69°14.6' W.
39°57.8' N. 69°20.35' W.
39°56.65' N. | 69°24.4' W.
39°56.1" N. 69°26.35' W.
39°56.55' N. | 69°34.1' W.
39°57.85' N. | 69°35.5' W.
40°00.65' N. | 69°36.5' W.
40°00.9' N. 69°37.3' W.
39°59.15' N. | 69°37.3' W.
39°58.8' N. 69°38.45' W.
39°56.2' N. 69°40.2"W.
39°55.75' N. | 69°41.4' W.
39°56.7' N. 69°53.6' W.
39°57.55' N. | 69°54.05' W.
39°57.4' N. 69°55.9' W.
39°56.9" N. 69°57.45' W.
39°58.25' N. | 70°03.0' W.



Federal Register / Vol. 62, No. 46 / Monday, March 10, 1997 / Rules and Regulations

10749

Point Latitude Longitude
39°59.2' N. 70°04.9' W.
40°00.7' N. 70°08.7" W.
40°03.75" N. 70°10.15" W.
40°05.2' N. 70°10.9' W.
40°02.45" N. 70°14.1" W.
40°02.75" N. 70°16.1" W.

Offshore Boundary
40°06.4" N. 68°35.8' W.
40°05.25' N. | 68°39.3' W.
40°05.4' N. 68°44.5" W.
40°06.0" N. 68°46.5' W.
40°07.4' N. 68°49.6' W.
40°05.55" N. 68°49.8" W.
40°03.9' N. 68°51.7" W.
40°02.25" N. 68°55.4" W.
40°02.6' N. 69°00.0" W.
40°02.75" N. 69°00.75" W.
40°04.2" N. 69°01.75" W.
40°06.15' N. | 69°01.95' W.
40°07.25" N. 69°02.0" W.
40°08.5' N. 69°02.25" W.
40°09.2' N. 69°02.95' W.
40°09.75' N. | 69°03.3' W.
40°09.55' N. | 69°03.85' W.
40°08.4' N. 69°03.4" W.
40°07.2" N. 69°03.3' W.
40°06.0" N. 69°03.1" W.
40°05.4' N. 69°03.05" W.
40°04.8' N. 69°03.05" W.
40°03.55' N. | 69°03.55' W.
40°01.9' N. 69°03.95' W.
40°01.0"' N. 69°04.4" W.
39°59.9' N. 69°06.25' W.
40°00.6' N. 69°10.05" W.
39°59.25' N. 69°11.15" W.
39°57.45' N. 69°16.05" W.
39°56.1' N. 69°20.1' W.
39°54.6" N. 69°25.65" W.
39°54.65" N. 69°26.9" W.
39°54.8" N. 69°30.95" W.
39°54.35" N. 69°33.4" W.
39°55.0' N. 69°34.9' W.
39°56.55' N. | 69°36.0' W.
39°57.95' N. | 69°36.45' W.
39°58.75' N. | 69°36.3' W.
39°58.8' N. 69°36.95' W.
39°57.95' N. | 69°38.1' W.
39°54.5' N. 69°38.25' W.
39°53.6' N. 69°46.5' W.
39°54.7" N. 69°50.0" W.
39°55.25" N. 69°51.4" W.
39°55.2" N. 69°53.1" W.
39°54.85" N. 69°53.9" W.
39°55.7" N. 69°54.9' W.
39°56.15' N. | 69°55.35' W.
39°56.05' N. | 69°56.25' W.
39°55.3' N. 69°57.1' W.
39°54.8' N. 69°58.6' W.
39°56.05" N. 70°00.65" W.
39°55.3' N. 70°02.95' W.
39°56.9" N. 70°11.3' W.
39°58.9' N. 70°11.5' W.
39°59.6" N. 70°11.1" W.
40°01.35' N. | 70°11.2' W.
40°02.6' N. 70°12.0" W.
40°00.4' N. 70°12.3' W.
39°59.75" N. 70°13.05" W.
39°59.3' N. 70°14.0' W.

(2) Duration. (i) Mobile gear. From Point Latitude Longitude
October 1 through June 15, no fishing
vessel with mobile gear or person on a 39°58.2' N. 71° 05.85' W.
fishing vessel with mobile gear may 39°57.45'N. | 71°12.15' W.
fish, or be in Restricted Gear Area | 39°57.2'N. | 71°15.0' W.
unless transiting. Vessels may transit ggog?'i, m ;1%2?,5\,\/\/‘/'
this area provided that mobile gear is on 39°51.75' N 71°41.5' W.
board the vessel while inside the area. 39°50.05' N. | 71°42.5' W.
(II) Lobster pot gear. From June 16 39°50.0' N. 71°45.0' W.
through September 30, no fishing vessel 39°48.95 N. | 71°46.05' W.
with lobster pot gear or person on a 39°46.6' N. 71°46.1' W.
fishing vessel with lobster pot gear may 39°43.5' N. 71°49.4" W.
fish, and no lobster pot gear may be 39°41.3'N. 71°55.0' W.
deployed or remain, in Restricted Gear 39°39.0°'N. | 71°55.6" W.
Area | 39:36.72: N. 71:58.25: W.
(k) Restricted Gear Area ll. (1) 23@2'2%” %gg?g w
Restricted Gear Area Il is defined by 39°32.2' N. 72°02.25' W.
straight lines connecting the following 39°32.15' N. | 72°04.1' W.
points in the order stated: 39°28.5' N. 72°06.5' W.
39°29.0' N. 72°09.25' W.
Point Latitude Longitude to 70
Inshore Boundary (2) Duration. (i) Mobile Gear. From
November 27 through June 15, no
40°02.75' N. | 70°16.1' W. fishing vessel_ W!th mobile gearor
40°00.7' N. 70°18.6' W. person on a fishing vessel with mobile
39°59.8' N. 70°21.75' w. 9ear may fish, or be in Restricted Gear
39°59.75' N. | 70°25.5' W. Area Il unless transiting. Vessels may
40°03.85' N. | 70°28.75' W. transit this area provided that all mobile
40°00.55' N. | 70°32.1' W. gear is on board the vessel while inside
39°59.15' N. | 70°34.45' W.  the area.
39°58.9' N. 70°38.65" W. (ii) Lobster pot gear. From June 16
40°00.1'N. 1 70°45.1"W. - through November 26, no fishing vessel
igogg'g, H ;gcgzg w vyitr_l lobster pot gear or person on a
39°59.3' N. 71°18.4' W. fishing vessel with lobster pot gear may
40°00.7' N. 71°19.8' W. fish, and no lobster pot gear may be
39°57.5' N. 71°20.6' W. deployed or remain, in Restricted Gear
39°53.1' N. 71°36.1' W.  Areall.
39°52.6' N. 71°40.35' W. (I) Restricted Gear Area lll. (1)
39°53.1' N. 71°42.7" W. Restricted Gear Area Il is defined by
39°46.95'N. | 71°49.0' W. straight lines connecting the following
39°41.15'N. | 71°57.1'W.  points in the order stated:
39°35.45' N. 72°02.0' W.
39°32.65' N. 72°06.1" W. Point Latitude Longitude
39°29.75' N. 72°09.8" W.
Inshore Boundary
Offshore Boundary
40°05.6' N. 70°17.7" W.
40°06.5' N. 70°40.05' W.
39°59.3'N. | 70°14.0' W. 40°11.05' N. | 70°45.8' W.
39°58.85' N. | 70°15.2' W. 20°12.75' N. | 70°55.05' W.
39°59.3'N. | 70°18.4" W. 40°10.7'N. | 71°10.25' W.
39°58.1" N. 70°19.4" W. 39°57.9' N. 71°28.7' W.
39°57.0'N. | 70°19.85" W. 39°55.6' N. | 71°41.2' W.
39°57.55' N. | 70°21.25" W. 39°55.85' N. | 71°45.0' W.
39°57.5'N. | 70°22.8' W. 39°53.75' N. | 71°52.25' W.
39°57.1' N. 70°25.4' W. 39°47.2' N. 72°01.6' W.
39°57.65' N. | 70°27.05" W. 39°33.65' N. | 72°15.0' W.
39°58.58' N. 70°27.7" W.
40°00.65' N. 70°28.8" W.
40°02.2' N. 70°29.15" W. Offshore Boundary
40°01.0" N. 70°30.2" W.
39°58.58' N. 70°31.85' W.
39°57.05' N. | 70°34.35' W. 40°02.75' N. | 70°16.1' W.
39°56.42' N. | 70°36.8' W. 40°00.7' N. 70°18.6' W.
39°58.15' N. | 70°48.0' W. 39°59.8' N. 70°21.75' W.
39°58.3' N. 70°51.1"' W. 39°59.75' N. 70°25.5" W.
39°58.1" N. 70°52.25' W. 40°03.85" N. 70°28.75" W.
39°58.05' N. 70°53.55' W. 40°00.55" N. 70°32.1' W.
39°58.4' N. 70°59.6' W. 39°59.15' N. | 70°34.45' W.
39°59.8' N. 71°01.05' W. 39°58.9" N. 70°38.65" W.
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Point Latitude Longitude Point Latitude Longitude
40°00.1" N. 70°45.1' W. 82 i, 40°11.60' N. | 69°05.40" W.
40°00.5' N. 70°57.6' W. 83 ... 40°10.25' N. | 69°04.40' W.
40°02.0' N. 71°01.3' W. 84 ... 40°09.75' N. | 69°04.15' W.
39°59.3' N. 71°18.4' W. 85 . 40°08.45' N. | 69°03.60" W.
40°00.7' N. 71°19.8' W. 86 . 40°05.65" N. 69°03.55" W.
39°57.5' N. 71°20.6" W. 87 . 40°04.10' N. | 69°03.90" W.
39°53.1' N. 71°36.1' W. 88 . 40°02.65' N. | 69°05.60' W.
39°52.6' N. 71°40.35" W. 89 . 40°02.00' N. | 69°08.35' W.
39°53.1' N. 71°42.7" W. 90 .. 40°02.65' N. | 69°11.15' W.
39°46.95' N. | 71°49.0' W. 91 . 40°00.05' N. | 69°14.60" W.
39°41.15' N. 71°57.1' W. 92 .. 39°57.80" N. 69°20.35" W.
39°35.45' N. | 72°02.0' W. 93 ... 39.56.75' N. | 69°24.40' W.
39°32.65" N. 72°06.1' W. 94 ... 39°56.50" N. 69°26.35" W.
39°29.75" N. | 72°09.8' W. 95 . 39.56.80' N. | 69°34.10" W.
96 . 39°57.85" N. 69°35.05" W.
97 . 40°00.65' N. | 69°36.50" W.
(2) Duration. (i) Mobile gear. From 98 . 40°00.90' N. | 69°37.30" W.
June 16 through November 26, no 99 ... 39°59.15' N. | 69°37.30" W.
fishing vessel with mobile gear or 100 39°58.80" N. | 69°38.45" W.
person on a fishing vessel with mobile 102 39°56.20'N. | 69°40.20° W.
gear may fish, or be in Restricted Gear 103 39055-75, N. 69041'40, W.
Area 1l unless transiting. 104 39°56.70'N. ) 69°53.60' W.
. . - 105 39°57.55" N. 69°54.05" W.
Vessels may transit this area provided 106 39°57.40' N 69°55.90' W
that all mobile gear is on board the 107 39°56.90' N. | 69°57.45' W.
vessel while inside the area. 108 39°58.25' N. | 70°03.00' W.
(if) Lobster pot gear. ] 110 39°59.20' N. | 70°04.90" W.
From January 1 through April 30, no 111 40°00.70' N. | 70°08.70" W.
fishing vessel with lobster pot gear or 112 40°03.75' N. | 70°10.15' W.
person on a fishing vessel with lobster 115 40°05.20' N. | 70°10.90" W.
pot gear may fish, and no lobster pot 116 40°02.45' N. | 70°14.1' W.
gear may be deployed or remain, in 119 40°02.75"N. | 70°16.1" W.
Restricted Gear Area IIl. to 206

(m) Restricted Gear Area IV. (1)
Restricted Gear Area IV is defined by
straight lines connecting the following
points in the order stated:

Point Latitude Longitude
Inshore Boundary
40°13.60' N. | 68°40.60" W.
40°11.60' N. | 68°53.00' W.
40°14.00" N. 69°04.70" W.
40°14.30' N. | 69°05.80" W.
40°05.50' N. | 69°09.00" W.
39°57.30' N. | 69°25.10" W.
40°00.40' N. | 69°35.20' W.
40°01.70' N. | 69°35.40" W.
40°01.70" N. 69°37.40" W.
40°00.50" N. 69°38.80" W.
40°01.30' N. | 69°45.00"' W.
40°02.10" N. 69°45.00" W.
40°07.60" N. 70°04.50" W.
40°07.80" N. 70°09.20" W.
Offshore Boundary
40°07.90' N. | 68°36.00" W.
40°07.20" N. 68°38.40" W.
40°06.90' N. | 68°46.50' W.
40°08.70" N. 68°49.60" W.
40°08.10' N. | 68°51.00' W.
40°05.70" N. 68°52.40" W.
40°03.60' N. | 68°57.20' W.
40°03.65' N. 69°00.00" W.
40°04.35' N. | 69°00.50" W.
40°05.20" N. 69°00.50" W.
40°05.30' N. | 69°01.10' W.
40°08.90" N. 69°01.75" W.
40°11.00' N. | 69°03.80" W.

(2) Duration. (i) Mobile gear. From
June 16 through September 30, no
fishing vessel with mobile gear or
person on a fishing vessel with mobile
gear may fish, or be in Restricted Gear
Area IV unless transiting.

Vessels may transit this area provided
that all mobile gear is on board the
vessel while inside the area.

PART 649—AMERICAN LOBSTER
FISHERY

5. The authority citation for part 649
continues to read as follows:

Authority: 16 U.S.C. 1801 et seq.

6. In §649.2, definitions for “Beam
trawl,” “Mobile gear,” and “Trawl’’ are
added, in alphabetical order, to read as
follows:

8649.2 Definitions.

* * * * *

Beam trawl means gear, consisting of
a twine bag attached to a beam attached
to a towing wire, designed so that the
beam does not contact the bottom. The
beam is constructed with sinkers or
shoes on either side that support the
beam above the bottom or any other
modification so that the beam does not
contact the bottom. The beam trawl is
designed to slide along the bottom
rather than dredge the bottom.

* * * * *

Mobile gear means trawls, beam
trawls, and dredges that are designed to
maneuver with that vessel.

* * * * *

Trawl means gear consisting of a net
that is towed, including but not limited
to beam trawls, pair trawls, otter trawls,

and Danish and Scottish seine gear.
* * * * *

7. In §649.8, paragraphs (c)(11),
(c)(12), and (c)(13) are added to read as
follows:

8649.8 Prohibitions.
* * * * *

C***

(112) Fish, or be in the areas described
in §649.23(a)(1), (b)(1), (c)(1), and (d)(1)
on a fishing vessel with mobile gear
during the time periods specified in
§649.23(a)(2), (b)(2), (c)(2), and (d)(2),
except as provided in §649.23(a)(2),
(b)(2), (c)(2), and (d)(2).

(12) Fish, or be in the areas described
in §649.23(a)(1), (b)(1), and (c)(1) on a
fishing vessel with lobster pot gear
during the time periods specified in
§649.23(a)(2), (b)(2), and (c)(2).

(13) Deploy or fail to remove lobster
pot gear in the areas described in
§649.23(a)(1), (b)(1), and (c)(1) during
the time periods specified in
§649.23(a)(2), (b)(2), and (c)(2).

8. Section 649.23 is added to Subpart
B to read as follows:

§649.23 Restricted gear areas.

(a) Restricted Gear Area I. (1)
Restricted Gear Area | is defined by
straight lines connecting the following
points in the order stated:

Point Latitude Longitude
Inshore Boundary

40°07.9' N. 68°36.0' W.
40°07.2' N. 68°38.4' W.
40°06.9' N. 68°46.5' W.
40°08.7" N. 68°49.6' W.
40°08.1' N. 68°51.0' W.
40°05.7" N. 68°52.4' W.
40°03.6' N. 68°57.2' W.
40°03.65' N. | 69°00.0" W.
40°04.35' N. | 69°00.5' W.
40°05.2' N. 69°00.5' W.
40°05.3' N. 69°01.1' W.
40°08.9' N. 69°01.75' W.
40°11.0' N. 69°03.8' W.
40°11.6' N. 69°05.4' W.
40°10.25' N. | 69°04.4' W.
40°09.75' N. | 69°04.15" W.
40°08.45' N. | 69°03.6' W.
40°05.65' N. | 69°03.55" W.
40°04.1' N. 69°03.9' W.
40°02.65' N. | 69°05.6' W.
40°02.00' N. | 69°08.35" W.
40°02.65' N. | 69°11.15" W.
40°00.05' N. | 69°14.6' W.
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Point Latitude Longitude Point Latitude Longitude Point Latitude Longitude
39°57.8" N. 69°20.35" W. 39°56.15" N. 69°55.35" W. 39°58.1" N. 70°19.4" W.
39°56.65' N. 69°24.4" W. 39°56.05' N. 69°56.25' W. 39°57.0" N. 70°19.85" W.
39°56.1" N. 69°26.35" W. 39°55.3" N. 69°57.1' W. 39°57.55" N. 70°21.25" W.
39°56.55" N. 69°34.1' W. 39°54.8" N. 69°58.6" W. 39°57.5" N. 70°22.8' W.
39°57.85' N. 69°35.5" W. 39°56.05' N. 70°00.65" W. 39°57.1" N. 70°25.4" W.
40°00.65" N. 69°36.5" W. 39°55.3' N. 70°02.95" W. 39°57.65" N. 70°27.05" W.
40°00.9' N. 69°37.3' W. 39°56.9" N. 70°11.3" W. 39°58.58" N. 70°27.7" W.
39°59.15" N. 69°37.3' W. 39°58.9' N. 70°11.5" W. 40°00.65" N. 70°28.8" W.
39°58.8" N. 69°38.45" W. 39°59.6" N. 70°11.1" W. 40°02.2' N. 70°29.15" W.
39°56.2" N. 69°40.2" W. 40°01.35" N. 70°11.2" W. 40°01.0' N. 70°30.2" W.
39°55.75" N. 69°41.4" W. 40°02.6" N. 70°12.0" W. 39°58.58" N. 70°31.85" W.
39°56.7" N. 69°53.6" W. 40°00.4" N. 70°12.3' W. 39°57.05' N. 70°34.35' W.
39°57.55' N. 69°54.05" W. 39°59.75' N. 70°13.05' W. 39°56.42' N. 70°36.8' W.
39°57.4" N. 69°55.9" W. 39°59.3" N. 70°14.0' W. 39°58.15' N. 70°48.0' W.
39°56.9" N. 69°57.45' W. to 119 39°58.3' N. 70°51.1' W.
39°58.25" N. | 70°03.0' W. 39°58.1' N. 70°52.25' W.
39°59.2" N. 70°04.9' W. (2) Duration—(i) Mobile Gear. From 39°58.05' N. | 70°53.55' W.
40°00.7° N. 70°08.7° W. October 1 through June 15, no fishing 39°58.4' N. 70°59.6' W.
40°03.75' N. | 70°10.15°'W.  yesse| with mobile gear or person on a 39°59.8' N. | 71°01.05' W.
407052/ N. | 70°10.9°W. - fishing vessel with mobile gear may 39°58.2'N. | 71°05.85' W.
40°02.45'N. | ro"14.Lw. fish, or be in Restricted Gear Area | 39°57.45'N. | 71°12.15' W.
40°02.75' N. 70°16.1' W. ! . B 39°57.2' N. 71°15.0' W.

unless transiting. Vessels may transit 39°56.3' N 71°18.95' W
this area provided that all mobile gear 39°51.4' N. 71°36.1' W.
Offshore Boundary is on board the vessel while inside the 39°51.75' N. | 71°41.5' W,
ar?a) Lobst ; F ] 16 39°50.05" N. 71°42.5" W.
ona A oo o 1) Lobster pot gear. From June 39°50.0' N. 71°45.0' W.
igogg'gs,’\‘,'\l ggogg'g, w through September 30, no fishing vessel 39°48.95' N. | 71°46.05' W.
40°05.4' N. | 68°44.5 W. with lobster pot gear or person on a 39°46.6' N. 71°46.1' W.
40°06.0' N. 68°465 W fishing vessel with lobster pot gear may 39°43.5'N. 71°49.4° W.
40°07.4' N. | 68496 w.  fish, and no lobster pot gear may be 39°413'N. | 71°55.0' W.
40°05.55' N. | 68°49.8' W. deployed or remain, in Restricted Gear 39039'0 N 71055'6 W
o , o ’ 39°36.72" N. 71°58.25" W.
40°03.9' N. 68°51.7" W. Area l. 39°35.15' N 71°58.55' W
40°02.25' N. | 68°55.4' W. (b) Restricted Gear Area ll. (1) 39°34.5' N. | 72°00.75' W.
40°02.6' N. 69°00.0' W. Restricted Gear Area Il is defined by 39°32.2' N. 72°02.25' W.
40°02.75' N. | 69°00.75" W.  strajght lines connecting the following 39°32.15' N. | 72°04.1' W.
40004'2 N 69001'75, w. points in the order stated: 39°28.5' N. 72°06.5' W.
40°06.15" N. 69°01.95" W. o , o ,
o ' ° ’ 39°29.0" N. 72°09.25" W.
40°07.25' N. 69°02.0' W. Point Latitude Longitude
40°08.5 N. | 69°02.25' W. 9
PRl B e Inshore Boundary (2) Duration—(i) Mobile Gear. From
40°09.55' N. | 69°03.85' W. November 27 through June 15, no
40°08.4' N. 69°03.4" W. o , o1@ 11 fishing vessel with mobile gear or
40°07.2' N. 69°03.3' W. 280882;?,\:.\" ;8012%, w person on a fishing vessel with mobile
40°06.0" N. 69°03.1" W. 39°59.8' N. 70°21.75' W. gear may fish, or be in Restricted Gear
40°05.4'N. | 69°03.05' W. 39°50.75'N. | 70°25.5' W.  Area Il unless transiting Vessels may
40°04.8'N. | 69°03.05' W. 40°03.85'N. | 70°28.75' W.  transit this area provided that all mobile
40°03.55' N. | 69703.55' W. 40°00.55"N. | 70°32.1'W.  gear is on board the vessel while inside
40°01.9'N. | 69°03.95' W. 39°59.15' N. | 70°34.45' W.
40°01.0'N. | 69°04.4' W. 300080 N | Jocssem W, he.area
39°59.9' N. 69°06.25' W. 40°00.1' N. 20°45.1' W. (ii) Lobster pot gear. From June 16
40°00.6' N. 69°10.05' W. 40°00.5' N. 70°57.6' W. through November 26, no fishing vessel
39°59.25' N. | 69°11.15' W. 40°02.0' N. 71°01.3' W. with lobster pot gear or person on a
39°57.45' N. | 69°16.05' W. 39°59.3" N. 71°18.4" W. fishing vessel with lobster pot gear may
39°56.1' N. 69°20.1' W. 40°00.7' N. 71°19.8' W. fish, and no lobster pot gear may be
39°54.6" N. 69°25.65" W. 39°57.5' N. 71°20.6' W.  deployed or remain, in Restricted Gear
gg:gi-g?’NN- gg:gg-g's )NV-V 39°53.1' N. 71°36.1' W.  Arealll.
8 N. - . 39°52.6' N. 71°40.35' W. i
39°54.35' N. | 69°33.4' W. 20°03 1 N. Tloan W (c) _Restrlcted Gear Arga III._(l)
omr omn O Restricted Gear Area lll is defined by
39°55.0" N. 69°34.9' W. 39°46.95' N. | 71°49.0" W. iant li ina the followi
39°56.55' N. 69°36.0' W. 30°41.15' N. 71°57.1' W. strglg t ines connecting the following
39°57.95' N. | 69°36.45' W. 39°35.45' N. | 72°02.0' W. pom.ts. in t_he order stated, except as
39°58.75' N. | 69°36.3' W. 39°32.65' N. | 72°06.1' .  Specified in paragraph (c)(3) of this
39°58.8' N. 69°36.95' W. 39°29.75' N. | 72°09.8' W. section:
39°57.95" N. 69°38.1' W.
39°54.5' N. 69°38.25' W. Poaint Latitude Longitude
39°53.6" N. 69°46.5' W. Offshore Boundary
39°54.7' N. 69°50.0' W. Inshore Boundary
39°55.25" N. 69°51.4" W.
39°55.2' N. 69°53.1' W. 39°59.3" N. 70°14.0' W. to 49
39°54.85" N. 69°53.9" W. 39°58.85" N. 70°15.2" W. 182 ........... 40°05.6' N. 70°17.7" W.
39°55.7' N. 69°54.9" W. 39°59.3" N. 70°18.4" W. 183 ... 40°06.5' N. 70°40.05" W.
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Point Latitude Longitude Point Latitude Longitude
40°11.05' N. | 70°45.8' W. 40°01.30' N. | 69°45.00' W.
40°12.75' N. | 70°55.05" W. 40°02.10' N. | 69°45.00' W.
40°10.7" N. 71°10.25" W. 40°07.60' N. | 70°04.50" W.
gg:gg-g: N ;iﬁ; w 40°07.80' N. | 70°09.20' W.
39°55.85' N. | 71°45.0' W.
TREN | mmmw
39°33.65' N. | 72°15.0' W.
40°07.90" N. 68°36.00" W.
Offshore Boundary 40°07.20' N. | 68°38.40' W.
40°06.90' N. | 68°46.50' W.
to 182 40°08.70' N. | 68°49.60" W.
49 .. 40°02.75" N. 70°16.1' W. 40°08.10' N. 68°51.00' W.
50 ... 40°00.7'N. | 70°18.6" W. 40°05.70' N. | 68°52.40" W.
51 .. 39°59.8' N. 70°21.75' W. 40°03.60' N. | 68°57.20° W.
52 .. 39°59.75' N. | 70°25.5' W. o . o .
53 ... 40°03.85' N. | 70°28.75' W. 38082'22, s ggcgg'gg, VWV
54 ... 40°00.55' N. | 70°32.1' W. e et
55 ... 39°59.15' N. | 70°34.45' W. 40°05.20'N. ) 69°00.50" W.
56 ... 39°58.9' N. | 70°38.65' W. 40°05.30"N. | 69°01.10" W.
57 ... 40°00.1" N. 70°45.1" W. 40°08.90' N. | 69°01.75" W.
58 ... 40°00.5' N. 70°57.6' W. 40°11.00' N. | 69°03.80' W.
59 ... 40°02.0' N. 71°01.3' W. 40°11.60' N. | 69°05.40' W.
60 ... 39°59.3' N. 71°18.4" W. 40°10.25' N. | 69°04.40" W.
61 . 40°00.7'N. | 71°19.8" W. 40°09.75' N. | 69°04.15' W.
39°57.5'N. | 71°20.6' W. 40°08.45'N. | 69°03.60' W.
ggogg'é m ;i"zgéswv'v 40°05.65'N. | 69°03.55' W.
39°53.1' N. 71042 7 W, 40°04.10' N. | 69°03.90' W.
39°46.95' N. | 71°49.0' W. 40°02.65' N. | 69°05.60" W.
39°41.15' N. 71°57.1' W. 40°02.00" N. 69°08.35" W.
39°35.45' N. | 72°02.0' W. 40°02.65' N. | 69°11.15" W.
39°32.65' N. | 72°06.1' W. 40°00.05' N. | 69°14.60' W.
39°29.75' N. | 72°09.8' W. 39°57.80' N. | 69°20.35' W.
39.56.75' N. 69°24.40' W.
39°56.50' N. | 69°26.35' W.
(2) Duration—(i) Mobile Gear. From 39.56.80' N. | 69°34.10" W.
June 16 through November 26, no 39°57.85' N. | 69°35.05' W.
fishing vessel with mobile gear or 40°00.65' N. | 69°36.50" W.
person on a fishing vessel with mobile 40°00.90' N. | 69°37.30" W.
gear may fish, or be in Restricted Gear 39°59.15' N. | 69°37.30" W.
Area Il unless transiting. Vessels may 39°58.80' N. | 69°38.45' W.
transit this area provided that all mobile 39°56.20' N. | 69°40.20" W.
gear is on board the vessel while inside 39°55.75' N. | 69°41.40' W.
the area. 39°56.70" N. 69°53.60" W.
(ii) Lobster pot gear. From January 1 39°57.55' N. | 69°54.05' W.
through April 30, no fishing vessel with 39°57.40' N. | 69°55.90" W.
lobster pot gear or person on a fishing 39°56.90" N. | 69°57.45" W.
vessel with lobster pot gear may fish, 39°58.25' N. | 70°03.00" W.
and no lobster pot gear may be deployed 39°59.20' N. | 70°04.90" W.
or remain, in Restricted Gear Area lII. 40°00.70"N. | 70°08.70" W.
(d) Restricted Gear Area IV. (1) 40°03.75' N. | 70°10.15" W.
Restricted Gear Area IV is defined by 40°05.20' N. | 70°10.90" W.
straight lines connecting the following 40°02.45'N. | 70°14.1" W.
points in the order stated: 40°02.75"N. | 70°16.1" W.

Point Latitude Longitude
Inshore Boundary
40°13.60' N. | 68°40.60" W.
40°11.60"' N. | 68°53.00" W.
40°14.00' N. | 69°04.70" W.
40°14.30' N. | 69°05.80" W.
40°05.50' N. | 69°09.00" W.
39°57.30' N. | 69°25.10" W.
40°00.40' N. | 69°35.20' W.
40°01.70' N. | 69°35.40' W.
40°01.70' N. | 69°37.40' W.
40°00.50' N. | 69°38.80" W.

(2) Duration—(i) Mobile Gear. From
June 16 through September 30, no
fishing vessel with mobile gear or
person on a fishing vessel with mobile
gear may fish, or be in Restricted Gear
Area IV unless transiting. Vessels may
transit this area provided that all mobile
gear is on board the vessel while inside
the area.

[FR Doc. 97-5478 Filed 3-5-97; 10:22 am]
BILLING CODE 3510-22-P

50 CFR Part 679

[Docket No. 961107312-7021-02; 1.D.
030497A]

Fisheries of the Exclusive Economic
Zone Off Alaska; Inshore Component
Pollock in the Aleutian Islands Subarea

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Inseason adjustment; request for
comments.

SUMMARY: NMFS issues an inseason
adjustment closing directed fishing for
pollock by vessels catching pollock for
processing by the inshore component in
the Aleutian Islands subarea (Al) of the
Bering Sea and Aleutian Islands
management area (BSAI). An adjustment
to the normal time of closure is
necessary to prevent the underharvest of
pollock by vessels catching pollock for
processing by the inshore component in
the Al of the BSAL.

DATES: 2400 hrs, Alaska local time
(A.L.t), March 4, 1997, until 2400 hrs,
A.lLt., December 31, 1997. Comments
must be received no later than 1630 hrs,
A.lL.t., March 19, 1997 (see ADDRESSES).

ADDRESSES: Comments may be sent to
Ronald J. Berg, Chief, Fisheries
Management Division, Alaska Region,
NMFS, P.O. Box 21668, Juneau, AK
99802, Attn. Lori Gravel, or be delivered
to the fourth floor of the Federal
Building, 709 West 9th Street, Juneau,
AK.

FOR FURTHER INFORMATION CONTACT:
Mary Furuness, 907-586-7228.
SUPPLEMENTARY INFORMATION: The
groundfish fishery in the BSAI exclusive
economic zone is managed by NMFS
according to the Fishery Management
Plan for Groundfish of the Bering Sea
and Aleutian Islands Area (FMP)
prepared by the North Pacific Fishery
Management Council under authority of
the Magnuson-Stevens Fishery
Conservation and Management Act.
Fishing by U.S. vessels is governed by
regulations implementing the FMP at
subpart H of 50 CFR part 600 and 50
CFR part 679.

In accordance with § 679.20(c)(3)(iii),
the allocation of the pollock total
allowable catch for vessels catching
pollock for processing by the inshore
component in the Al was established by
the Final 1997 Harvest Specifications
for Groundfish of the BSAI (62 FR 7168,
February 18, 1997) as 9,065 metric tons
(mt).

In accordance with § 679.20(d)(1)(i),
the Administrator, Alaska Region,
NMFS (Regional Administrator), has
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determined that the allocation of the
pollock total allowable catch for vessels
catching pollock for processing by the
inshore component in the Al will soon
be reached. Therefore, the Regional
Administrator is establishing a directed
fishing allowance of 8,565 mt, and is
setting aside the remaining 500 mt as
bycatch to support other anticipated
groundfish fisheries. In accordance with
§679.20(d)(1)(iii), the Regional
Administrator finds that this directed
fishing allowance will soon be reached.
Consequently, NMFS is prohibiting
directed fishing for pollock by vessels
catching pollock for processing by the
inshore component in the Al.

Current information shows the
catching capacity of vessels catching
pollock for processing by the inshore
component is in excess of 1,400 mt per
day.

Section 679.23(b) specifies that the
time of all openings and closures of
fishing seasons other than the beginning
and end of the calendar fishing year is
1200 hrs, A.l.t. The Regional
Administrator has determined that the
remaining portion of the allocation to

the inshore component would be
underharvested if a 1200 hrs closure
were allowed to occur.

In accordance with §679.25(a)(1)(i),
NMPFS is adjusting the season for
pollock by vessels catching pollock for
processing by the inshore component in
the Al subarea of the BSAI by closing
directed fishing at 2400 hrs, A.l.t.,
March 4, 1997. NMFS is taking this
action to prevent the underharvest of
the pollock allocation to vessels
catching pollock for processing by the
inshore component in the Al of the
BSAI as authorized by
§679.25(a)(2)(i)(C). In accordance with
§679.25(a)(2)(iii), NMFS has
determined that closing the season at
2400 hrs, A.l.t., on March 4, 1997, is the
least restrictive management adjustment
to harvest the pollock allocated to
vessels catching pollock for processing
by the inshore component in the Al of
the BSAI and will allow other fisheries
to continue in noncritical areas and time
periods.

The Assistant Administrator for
Fisheries, NOAA, finds for good cause
that providing prior notice and public

comment or delaying the effective date
of this action is impracticable and
contrary to the public interest. Without
this inseason adjustment, the pollock
allocation for vessels catching pollock
for processing by the inshore
component in the Al of the BSAI would
be underharvested, resulting in an
economic loss of more than 600,000
dollars. Under § 679.25(c)(2), interested
persons are invited to submit written
comments on this action to the above
address until March 19, 1997.

Classification

This action is required by §679.25
and is exempt from review under E.O.
12866.

Authority: 16 U.S.C. 1801 et seq.
Dated: March 4, 1997.

Bruce Morehead,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 97-5764 Filed 3-4-97; 4:43 pm]
BILLING CODE 3510-22-F
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39

[Docket No. 96-CE-17-AD]

RIN 2120-AA64

Airworthiness Directives; Pilatus
Britten-Norman Ltd. BN-2, BN-2A, BN—
2B, and BN-2T Series Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This document proposes to
adopt a new airworthiness directive
(AD) that would apply to Pilatus
Britten-Norman Ltd. (Pilatus) BN-2,
BN-2A, BN-2B, and BN-2T series
airplanes. The proposed action would
require modifying the upper engine
mounting brackets on the wing front
spar as terminating action for the
repetitive inspections that were required
in AD 84-23-06, which is the subject of
a proposal to eliminate the Pilatus BN—
2, BN-2A, BN-2B, and BN-2T series
airplanes from its applicability in a
separate action. The proposed action is
prompted by several reports of cracks in
the upper engine mounting brackets and
a new terminating action to eliminate
the repetitive inspections for Pilatus
BN-2, BN-2A, BN-2B, and BN-2T
series airplanes. The actions specified
by the proposed AD are intended to
prevent the failure of the engine
mounting brackets on the wing mounted
engines which could possibly cause
structural failure of the airplane.

DATES: Comments must be received on
or before May 12, 1997.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Central Region,
Office of the Assistant Chief Counsel,
Attention: Rules Docket No. 96—CE-17—
AD, Room 1558, 601 E. 12th Street,
Kansas City, Missouri 64106. Comments
may be inspected at this location

between 8 a.m. and 4 p.m., Monday
through Friday, holidays excepted.
Service information that applies to the
proposed AD may be obtained from
Pilatus Britten-Norman Ltd., Bembridge,
Isle of Wight, United Kingdom PO35
5PR; telephone 44-1983 872511;
facsimile 44—1983 873246. This
information also may be examined at
the Rules Docket at the address above.

FOR FURTHER INFORMATION CONTACT: Tom
Rodriguez, Project Engineer, FAA,
Brussels Aircraft Certification Division,
Europe, Africa, and Middle East Office,
c/o American Embassy, B-1000
Brussels, Belgium; telephone (322)
513.3830, ext. 2716; facsimile (322)
230.6899; or Mr. S. M. Nagarajan,
Project Officer, Small Airplane
Directorate, Aircraft Certification
Service, FAA, 1201 Walnut, suite 900,
Kansas City, Missouri 64105; telephone
(816) 426-6932; facsimile (816) 426—
2169.

SUPPLEMENTARY INFORMATION:
Comments Invited

Interested persons are invited to
participate in the making of the
proposed rule by submitting such
written data, views, or arguments as
they may desire. Communications
should identify the Rules Docket
number and be submitted in triplicate to
the address specified above. All
communications received on or before
the closing date for comments, specified
above, will be considered before taking
action on the proposed rule. The
proposals contained in this notice may
be changed in light of the comments
received.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the proposed rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report that
summarizes each FAA-public contact
concerned with the substance of this
proposal will be filed in the Rules
Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this notice
must submit a self-addressed, stamped
postcard on which the following
statement is made: ‘““Comments to
Docket No. 96—CE-17-AD.” The

postcard will be date stamped and
returned to the commenter.

Availability of NPRMs

Any person may obtain a copy of this
NPRM by submitting a request to the
FAA, Central Region, Office of the
Assistant Chief Counsel, Attention:
Rules Docket No. 96—CE-17—-AD, Room
1558, 601 E. 12th Street, Kansas City,
Missouri 64106.

Events Leading to the Proposed Action

The Civil Airworthiness Authority
(CAA), which is the airworthiness
authority for the United Kingdom (UK),
notified the FAA that an unsafe
condition may exist on Pilatus BN-2,
BN-2A, BN-2B, and BN-2T series
airplanes. The UK CAA reports cracking
in the upper engine mounting brackets
on the wing mounted engines attached
to the wing front spar. This condition,
if not detected and corrected, could
result in failure of the engine mounting
brackets of the wing mounted engines
and possible structural failure and loss
of control of the airplane.

The Pilatus BN-2, BN-2A, BN-2B,
and BN-2T series airplanes are included
in the applicability section of AD 84—
23-06. A proposal to remove these
airplanes from the applicability of AD
84-23-06 is being issued in a separate
revised Notice of Proposed Rulemaking.
The repetitive inspections that have
been required by AD 84-23-06 would
be terminated with a modifying action
that is only applicable to the BN-2, BN—
2A, BN-2B, and BN-2T series airplanes
in this proposed action.

The FAA’s Aging Aircraft Policy

The FAA has determined that reliance
on critical repetitive inspections on
aging commuter-class airplanes carries
an unnecessary safety risk when a
design change exists that could
eliminate or, in certain instances,
reduce the number of those critical
inspections. In determining what
inspections are critical, the FAA
considers (1) the safety consequences if
the known problem is not detected
during the inspection; (2) the
probability of the problem not being
detected during the inspection; (3)
whether the inspection area is difficult
to access; and (4) the possibility of
damage to an adjacent structure as a
result of the problem.

These factors have led the FAA to
establish an aging commuter-class
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aircraft policy that requires
incorporating a known design change
when it could replace a critical
repetitive inspection.

Based on its aging commuter-class
aircraft policy and after reviewing all
available information, the FAA has
determined that AD action should be
taken to modify the upper engine wing
mounting brackets of the affected
airplanes to eliminate the repetitive
short-interval inspections, and to
prevent failure of the upper engine wing
mounting brackets on wing mounted
engines which could possibly cause
structural failure of the airplane.

Related Service Information

Pilatus issued Service Bulletin No.
BN-2/SB.61, Issue 5, dated December 9,
1981, which specifies procedures for
modifying the engine mounting brackets
on the wing mounted engines and
terminating the repetitive inspection
after accomplishing the modification.

The UK CAA classified these service
bulletins as mandatory and has issued
AD No. 0619 in order to assure the
continued airworthiness of these
airplanes in the United Kingdom.

FAA's Determination

This airplane model is manufactured
in the United Kingdom and is type
certificated for operation in the United
States under the provisions of section
21.29 of the Federal Aviation
Regulations (14 CFR 21.29) and the
applicable bilateral airworthiness
agreement. Pursuant to this bilateral
airworthiness agreement, the UK CAA
has kept the FAA informed of the
situation described above. The FAA has
examined the findings of the UK CAA,
reviewed all available information
including the service information
referenced above, and determined that
AD action is necessary for products of
this type design that are certificated for
operation in the United States.

Since an unsafe condition has been
identified that is likely to exist or
develop in other Pilatus BN-2, BN-2A,
BN-2B, and BN-2T series airplanes of
the same type design registered in the
United States, the proposed AD would
require initially inspecting the upper
engine mounting brackets on the wing
mounted engines for:

(1) Cracks at the bolt-holes,

(2) Elongation of the bolt holes,

(3) Fretting within the holes,

(4) Cracks at the rivet holes,

(5) Distortion or delamination of the
lugs, and that

(6) The bearings are the correct length
and the bolts are not threadbound.

If there is no evidence of damage or
defects similar to any of the above-

mentioned items, continue to
repetitively inspect at regular intervals
until the accumulation of 2,000 hours
time-in-service after the effective date of
the proposed AD, at which time the
proposed AD would require
accomplishing Pilatus Modification NB/
M/1147.

If any damage or defects are found
similar to any of the six items
previously mentioned, prior to further
flight, the proposed action would
require accomplishing Pilatus
Modification NB/M/1147. This
modification consists of replacing
damaged brackets, bolts, and bushes
with parts of an improved design.
Accomplishing this modification is
considered a terminating action to the
proposed repetitive inspections.

Cost Impact

The FAA estimates that 112 airplanes
in the U.S. registry would be affected by
the proposed AD, that it would take
approximately 37 workhours per
airplane to accomplish the initial
inspection and modification, and that
the average labor rate is approximately
$60 an hour. Parts cost approximately
$800 per airplane to accomplish the
modification. Based on these figures, the
total cost impact of the proposed AD on
U.S. operators is estimated to be
$338,240 or $3,020 per airplane. This
figure is based on the initial inspection
and modification only. It does not take
into account the cost for the repetitive
inspections that may be incurred over
the life of the airplane until the
modification is accomplished. The FAA
has no way to determine the number of
owners/operators that may have already
accomplished the proposed action.

The Proposed Action’s Impact Utilizing
the FAA’s Aging Commuter Class
Aircraft Policy

The intent of the FAA’s aging
commuter airplane program is to ensure
safe operation of commuter-class
airplanes that are in commercial service
without adversely impacting private
operators. Of the approximately 112
airplanes in the U.S. registry that would
be affected by the proposed AD, the
FAA has determined that approximately
18 percent are operated in scheduled
passenger service by 11 different
operators. A significant number of the
remaining 82 percent are operated in
other forms of air transportation such as
air cargo and air taxi.

The proposed AD allows 2,000 hours
time-in-service (TIS) after the effective
date of the proposed AD before
mandatory accomplishment of the
design modification. The average
utilization of the fleet for those

airplanes in commercial commuter
service is approximately 25 to 50 hours
TIS per week. Based on these figures,
operators of commuter-class airplanes
involved in commercial operation
would have to accomplish the proposed
modification within 5 to 10 calendar
months after the proposed AD would
become effective. For private owners,
who typically operate between 100 to
200 hours TIS per year, this would
allow 5 to 10 years before the proposed
modification would be mandatory.

Regulatory Impact

The regulations proposed herein
would not have substantial direct effects
on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. Therefore,
in accordance with Executive Order
12612, it is determined that this
proposal would not have sufficient
federalism implications to warrant the
preparation of a Federalism Assessment.

For the reasons discussed above, |
certify that this action (1) is not a
“significant regulatory action’ under
Executive Order 12866; (2) is not a
“significant rule”” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3) if
promulgated, will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A copy of the draft
regulatory evaluation prepared for this
action has been placed in the Rules
Docket. A copy of it may be obtained by
contacting the Rules Docket at the
location provided under the caption
ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration proposes to amend part
39 of the Federal Aviation Regulations
(14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.
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§39.13 [Amended]

2. Section 39.13 is amended by
adding a new airworthiness directive
(AD) to read as follows:

Pilatus Britten-Norman Ltd.: Docket No. 96—
CE-17-AD.

Applicability: Models BN-2 (serial
numbers 1 through 2033), BN-2T (serial
numbers 419, and 2030 through 2033), and
Models BN-2A and BN-2B (serial numbers 1
through 2116), certificated in any category.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
airplanes that have been modified, altered, or
repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (g) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required within the next 500
hours time-in-service (TIS) after the last
compliance with AD 84-23-06, or within the
next 100 hours TIS after the effective date of
this AD, whichever occurs later, unless
already accomplished.

To prevent failure of the upper mounting
brackets on both wing mounted engines
which could possibly cause structural failure
of the airplane, accomplish the following:

(a) Inspect the upper mounting brackets,
bolts, and bushings on both wing mounted
engines for:

(1) Cracks at the bolt holes,

(2) Elongation of the bolt holes,

(3) Fretting within the bolt holes,

(4) Cracks at the rivet holes,

(5) Distortion or delamination of the lugs,
and

(6) Correct bearing length and inspect for
bolts that are threadbound, in accordance
with the “ACTION—Inspection” section in
Pilatus Britten-Norman (Pilatus) Service
Bulletin (SB) No. BN-2/SB.61, Issue 5, dated
December 9, 1981.

(b) If the inspection reveals any evidence
of damage or defects similar to the items in
paragraphs (a)(1) through (a)(6), prior to
further flight, accomplish Pilatus
Modification NB/M/1147 by replacing the
brackets, bushes, and bolts with brackets
(part number (P/N) NB—20-D-7165), bushes
(P/N NB—20-A4-7171), and bolts of
improved design in accordance with
paragraphs 1, 2, 3, and 5 of the “ACTION—
Rectification/Modification’ section in Pilatus
SB No. BN-2/SB.61, Issue 5, dated December
9, 1981.

(c) If damage or defects are found on just
one of the two brackets on each engine, then
both brackets must be replaced, prior to
further flight, in accordance with paragraph
1 of the “ACTION—Rectification/
Modification” section in Pilatus SB No. BN-
2/.SB.61, Issue 5, dated December 9, 1981.

(d) If no damage or defects are found
similar to the items in paragraphs (a)(1)

through (a)(6) of this AD, continue to inspect
at intervals not to exceed 500 hours TIS until
the accumulation of 2,000 hours TIS after the
effective date of this AD, at which time
Modification NB/M/1147 must be
accomplished on both upper mounting
brackets on both engines in accordance with
paragraphs 1, 2, 3, and 5 of the “ACTION—
Rectification/Modification’ section of Pilatus
SB No. BN-2/SB.61, Issue 5, dated December
9, 1981.

(e) Accomplishing Modification NB/M/
1147 in the “ACTION—Rectification/
Modification” section of Pilatus SB No. BN—
2/SB.61, Issue 5, dated December 9, 1981, is
considered terminating action to the
repetitive inspections required in paragraph
(d) of this AD.

(f) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

(9) An alternative method of compliance or
adjustment of the initial or repetitive
compliance times that provides an equivalent
level of safety may be approved by the
Manager, Brussels Aircraft Certification
Division, Europe, Africa, and Middle East
Office, c/o American Embassy, B-1000
Brussels, Belgium or the Manager, Small
Airplane Directorate, 1201 Walnut, suite 900,
Kansas City, Missouri 64106. The request
shall be forwarded through an appropriate
FAA Maintenance Inspector, who may add
comments and then send it to the Manager,
Brussels Aircraft Certification Division or the
Small Airplane Directorate.

Note 2: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Brussels Aircraft
Certification Division or the Small Airplane
Directorate.

(h) All persons affected by this directive
may obtain copies of the document referred
to herein upon request to Pilatus Britten-
Norman Ltd., Bembridge, Isle of Wight,
United Kingdom PO35 5PR; or may examine
this document at the FAA, central Region,
Office of the Assistant Chief Counsel, Room
1558, 601 E. 12th Street, Kansas City,
Missouri 64106.

Issued in Kansas City, Missouri, on
February 28, 1997.
Michael Gallagher,

Manager, Small Airplane Directorate, Aircraft
Certification Service.

[FR Doc. 97-5846 Filed 3—7-97; 8:45 am]
BILLING CODE 4910-13-U

14 CFR Part 39

[Docket No. 84-CE-18-AD]

RIN 2120-AA64

Airworthiness Directives; Pilatus
Britten-Norman Ltd. BN-2, BN-2A, BN—-

2B, BN-2T, and BN-2A Mk 111 Series
Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This document proposes to
revise 84-23-06, which currently
requires repetitively inspecting the
upper mounting brackets, bolts, and
bushings on wing mounted engines for
cracks, wear, and insufficient fit on
certain Pilatus Britten-Norman Ltd.
(Pilatus) BN-2, BN-2A, BN-2B, BN-2T,
and BN-2A Mk 111 series airplanes,
and replacing any cracked, worn, or ill-
fitting part. The proposed action would
retain the same action required in AD
84-23-06, except the action would only
be applicable to the BN—-2A Mk 111
series airplanes. The proposed action is
prompted by a terminating modification
only applicable to the Pilatus BN-2,
BN-2A, BN-2B, BN-2T series airplanes
that would remove them from the
applicability of AD 84-23-06. The
actions specified by the proposed AD
are intended to prevent failure of the
upper mounting brackets on wing
mounted engines which could possibly
cause structural failure of the airplane.
DATES: Comments must be received on
or before May 12, 1997.

ADDRESSES: Submit comments in

triplicate to the Federal Aviation

Administration (FAA), Central Region,

Office of the Assistant Chief Counsel,

Attention: Rules Docket No. 84—CE-18—

AD, Room 1558, 601 E. 12th Street,

Kansas City, Missouri 64106. Comments

may be inspected at this location

between 8 a.m. and 4 p.m., Monday

through Friday, holidays excepted.
Service information that applies to the

proposed AD may be obtained from

Pilatus Britten-Norman Limited,

Bembridge, Isle of Wight, United

Kingdom PO35 5PR; telephone 44-1983

872511; facsimile 44-1983 873246. This

information also may be examined at

the Rules Docket at the address above.

FOR FURTHER INFORMATION CONTACT:

Mr. Tom Rodriguez, Program Officer,
Brussels Aircraft Certification
Division, FAA, Europe, Africa, and
Middle East Office, c/o American
Embassy, b—1000 Brussels, Belgium;
telephone (322) 508-2715; facsimile
(322) 230-6899;

or

Mr. S. M. Nagarajan, Project Officer,
Small Airplane Directorate, Aircraft
Certification Service, FAA, 1201
Walnut, suite 900, Kansas City,
Missouri 64106; telephone (816) 426—
6932; facsimile (816) 426—2169.

SUPPLEMENTARY INFORMATION:
Comments Invited

Interested persons are invited to
participate in the making of the
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proposed rule by submitting such
written data, views, or arguments as
they may desire. Communications
should identify the Rules Docket
number and be submitted in triplicate to
the address specified above. All
communications received on or before
the closing date for comments, specified
above, will be considered before taking
action on the proposed rule. The
proposals contained in this notice may
be changed in light of the comments
received.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the proposed rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report that
summarizes each FAA-public contact
concerned with the substance of this
proposal will be filed in the Rules
Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this notice
must submit a self-addressed, stamped
postcard on which the following
statement is made: ‘““Comments to
Docket No. 84—-CE-18-AD.” The
postcard will be date stamped and
returned to the commenter.

Availability of NPRMs

Any person may obtain a copy of this
NPRM by submitting a request to the
FAA, Central Region, Office of the
Assistant Chief Counsel, Attention:
Rules Docket No. 84—CE-18-AD, Room
1558, 601 E. 12th Street, Kansas City,
Missouri 64106.

Discussion

The Civil Airworthiness Authority
(CAA), which is the airworthiness
authority for the United Kingdom (UK),
notified the FAA that an unsafe
condition may exist on certain Pilatus
BN—-2A MKk 111 series airplanes. The
CAA reports that several incidents have
revealed cracking, wear, and ill-fitting
parts in the upper wing mount brackets
on the wing mounted engines which
could eventually result in structural
failure of the wing. This condition, if
not detected and corrected, could result
in failure of the engine mounting
brackets of the wing mounted engines
and possible structural failure and loss
of control of the airplane. Pilatus has
issued service bulletin BN-2/SB.61,
Issue 5, dated December 9, 1981, which
specifies inspecting for cracked, worn,
or ill-fitting parts, and if found, repair
and continue to repetitively inspect.

This service bulletin is also
referenced in AD 84—-23-06. The

proposed action would be a revision to
AD 84-23-06 to remove the Pilatus BN—
2, BN-2A, BN-2B and BN-2T series
airplanes from the applicability of AD
84-23-06. Since publication of this AD,
a modification terminating the repetitive
inspections became available to the
Pilatus BN-2, BN-2A, BN-2B and BN-
2T series airplanes that is not applicable
to the BN-2A MKk 111 series airplanes.
The terminating modification is
proposed in a Notice for Proposed
Rulemaking (NPRM) Docket No. 96—CE—
17-AD. The Pilatus Service Bulletin
(SB) BN-2/SB.61, Issue 5, dated
December 9, 1981, is also referenced in
this NPRM for the terminating action
applicable to the Pilatus BN-2, BN-2A,
BN-2B and BN-2T series airplanes.

The UK CAA classified this service
bulletin as mandatory and issued AD
No. 0619 in order to assure the
continued airworthiness of these
airplanes in the United Kingdom.

This airplane model is manufactured
in the United Kingdom and is type
certificated for operation in the United
States under the provisions of section
21.29 of the Federal Aviation
Regulations (14 CFR 21.29) and the
applicable bilateral airworthiness
agreement. Pursuant to this bilateral
airworthiness agreement, the UK CAA
has kept the FAA informed of the
situation described above. The FAA has
examined the findings of the UK CAA,
reviewed all available information, and
determined that AD action is necessary
for products of this type design that are
certificated for operation in the United
States.

Since an unsafe condition has been
identified that is likely to exist or
develop in other Pilatus BN—2A Mk 111
series airplanes of the same type design
registered for operation in the United
States, the proposed AD would revise
AD 84-23-06 to eliminate Pilatus BN—
2, BN-2A, BN-2B, BN-2T series
airplanes from the applicability of this
AD and would retain the Pilatus BN—-2A
Mk 111 series airplanes in the
applicability section of the proposed
AD, and would also retain the
requirement for:

(1) Visually inspecting the upper
engine to wing mounting brackets for
minimum lug bolt hole-to-edge distance
(0.2625 inches),

(2) Inspecting for elongation of the
bolt holes, distortion, delamination,
cracks, flaking, and corrosion, and

(3) Inspecting the bolts for correct
bearing length, and loose and fretted
bushings.

If the lug bolt hole-to-edge distance is
less than the specified minimum, prior
to further flight, correct the defects. If
the bolt holes are elongated, or if any

bushings are loose or fretted, modify
and correct. If any mounting bracket is
cracked, modify both brackets on the
same engine installation (left side
engine or right side engine)
concurrently (even if only one bracket is
defective). If any lug is distorted or
delaminated, replace the deficient part.
If any part is corroded or flaking,
replace the part. If any of the bolts are
of incorrect length or damaged, replace
with new units of the correct length and
continue to repetitively inspect.

Cost Impact

The FAA estimates that 9 airplanes in
the U.S. registry would be affected by
the proposed AD, that it would take
approximately 2 workhours per airplane
to accomplish the proposed action and
the average labor rate is approximately
$60 an hour. There are no parts required
for the initial inspection. Based on these
figures, the total cost impact for the
initial inspection of the proposed AD on
U.S. operators is estimated to be $1,080
or $120 per airplane. This figure is
based on the proposed initial inspection
cost and does not include workhours for
repetitive inspections. The FAA has no
way to determine how many of these
airplanes have already accomplished
this action.

Regulatory Impact

The regulations proposed herein
would not have substantial direct effects
on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. Therefore,
in accordance with Executive Order
12612, it is determined that this
proposal would not have sufficient
federalism implications to warrant the
preparation of a Federalism Assessment.

For the reasons discussed above, |
certify that this action (1) is not a
“*significant regulatory action’ under
Executive Order 12866; (2) is not a
“significant rule’” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3) if
promulgated, will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A copy of the draft
regulatory evaluation prepared for this
action has been placed in the Rules
Docket. A copy of it may be obtained by
contacting the Rules Docket at the
location provided under the caption
ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.
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The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration proposes to amend part
39 of the Federal Aviation Regulations
(14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
removing Airworthiness Directive (AD)
84-23-06, Amendment 39-4942, (49 FR
43621, October 31, 1984), and adding a
new AD to read as follows:

Pilatus Britten-Norman Ltd.: Docket No. 84—
CE-18-AD; Revises AD 84-23-06,
Amendment 39-4942.

Applicability: BN-2T Mk 111 series
airplanes (all serial numbers), certificated in
any category.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
airplanes that have been modified, altered, or
repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (d) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Note 2: The paragraph structure of this AD
is as follows:

Level 1: (a), (b), (c), etc.

Level 2: (1), (2), (3), etc.

Level 3: (i), (ii), (iii), etc.

Level 2 and Level 3 structures are
designations of the Level 1 paragraph they
immediately follow.

Compliance: Required initially upon the
accumulation of 500 hours time-in-service
(TIS) or within the next 50 hours TIS,
whichever occurs later, unless already
accomplished (compliance with AD 84-23—
06) and thereafter at intervals not to exceed
500 hours TIS.

To prevent failure of the upper mounting
brackets on both wing mounted engines
which could possibly cause structural failure
of the airplane, accomplish the following:

(a) Visually inspect in accordance with
paragraphs 1 through 6 of the “Inspection”
section of the Pilatus Britten-Norman
(Pilatus) Service Bulletin (SB) No. BN-2/
SB.61, Issue 5, dated December 9, 1981 the
following areas:

(1) The upper engine to wing mounting
brackets for:

(i) Minimum lug bolt hole-to-edge distance
(0.2625 inches), elongation of the bolt holes,

distortion, delamination, cracks, flaking, and
corrosion;

(ii) The bolts for correct bearing length; and

(iii) Loose and fretted bushings.

(2) Prior to further flight, correct defects in
accordance with the following:

(i) If the lug bolt hole-to-edge distance is
less than the specified minimum, correct in
accordance with paragraph 3 of the
“Rectification/Modification” section of
Pilatus SB No. BN-2/SB.61, Issue 5, dated
December 9, 1981;

(i) If the bolt holes are elongated, or if any
bushings are loose or fretted, modify and
correct in accordance with paragraph 4 of the
“Rectification/Modification” section of
Pilatus SB No. BN-2/SB.61, Issue 5, dated
December 9, 1981;

(iii) If any mounting bracket is cracked,
modify both brackets on the same engine
installation (left side engine or right side
engine) concurrently (even if only one
bracket is defective) in accordance with
paragraph 1 of the “Rectification/
Modification” section of Pilatus SB No. BN—
2/SB.61, Issue 5, dated December 9, 1981,

(iv) If any lug is distorted or delaminated,
replace the deficient part in accordance with
paragraphs 1 and 2 of the “Rectification/
Modification” section of Pilatus SB No. BN—
2/SB.61, Issue 5, dated December 9, 1981,

(v) If any inspected part is corroded or
flaking, replace the part in accordance with
paragraph 1 of the ““Rectification/
Modification” section of Pilatus SB No. BN—
2/SB.61, Issue 5, dated December 9, 1981,
and

(vi) If any of the bolts are of incorrect
length or damaged, replace with new units of
the correct length in accordance with
paragraphs 1 and 2 of the “Rectification/
Modification” section of Pilatus SB No. BN—
2/SB.61, Issue 5, dated December 9, 1981.

(b) The intervals between the repetitive
inspections required by this AD may be
adjusted up to 10 percent of the specified
interval to allow for accomplishing these
inspections concurrent with the other
scheduled maintenance of the airplane.

(c) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

(d) An alternative method of compliance or
adjustment of the initial or repetitive
compliance times that provides an equivalent
level of safety may be approved by the
Manager, Brussels Aircraft Certification
Division, FAA, Europe, Africa, and Middle
East Office, c/o American Embassy, B-1000
Brussels, Belgium; telephone (322) 508.2715;
facsimile(322) 230.6899; or Mr. S. M.
Nagarajan, Project Officer, Small Airplane
Directorate, Aircraft Certification Service,
FAA, 1201 Walnut, suite 900, Kansas City,
Missouri 64106. The request shall be
forwarded through an appropriate FAA
Maintenance Inspector, who may add
comments and then send it to the Manager,
Brussels Aircraft Certification Office or the
Manager, Small Airplane Directorate.

Note 3: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be

obtained from the Brussels Aircraft
Certification Division or the Small Airplane
Directorate.

(e) All persons affected by this directive
may obtain copies of the document referred
to herein upon request to Pilatus Britten-
Norman Limited, Bembridge, Isle of Wight,
United Kingdom PO35 5PR; telephone 44—
1983 872511, facsimile 44—1983 873246; or
may examine this document at the FAA,
Central Region, Office of the Assistant Chief
Counsel, Room 1558, 601 E. 12th Street,
Kansas City, Missouri 64106.

Issued in Kansas City, Missouri, on
February 28, 1997.

Michael Gallagher,

Manager, Small Airplane Directorate, Aircraft
Certification Service.

[FR Doc. 97-5840 Filed 3—7-97; 8:45 am]
BILLING CODE 4910-13-U

Office of the Secretary

14 CFR Parts 221, 250, 293

[Docket No. OST-97-2050; Notice No. 97—
1]

RIN 2105-AC61

Exemption From Passenger Tariff-
Filing Requirements in Certain
Instances

AGENCY: Office of International
Aviation, Office of the Secretary, DOT.

ACTION: Notice of proposed rulemaking.

SUMMARY: The Department proposes to
exempt U.S. and foreign air carriers
from the statutory and regulatory duty
to file with DOT international passenger
tariffs in certain instances, subject to the
reimposition of the duty in specific
cases when consistent with the public
interest. In addition, the Department
proposes to reissue a new version of
part 221 that eliminates most of the
traditional paper format and filing
procedures set forth in the present
version of 14 CFR part 221. This
proposal is made on the Department’s
initiative in order to streamline
government operations and eliminate
unjustified regulatory burdens.

DATES: Comments should be received no
later than May 9, 1997. Since the
proposal eliminates various
requirements and creates no additional
burdens, a final rule based on this
proposal would be effective
immediately upon issuance. However,
the cancellation of certain tariff rules
would take place 90 days after the date
of effectiveness of the notice provided
in §293.10 of new part 293.
ADDRESSES: Five (5) copies of any
comments should be sent to the
Documentary Services Division, C-55,
U.S. Department of Transportation, 400
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7th Street, SW, Washington, D.C.
20590-0002, and should refer to this
docket. Acknowledgment of comments
require you to include a stamped, self-
addressed postcard that the Docket
Clerk will time and date-stamp, and
return.

FOR FURTHER INFORMATION CONTACT: Mr.
John H. Kiser or Mr. Keith A. Shangraw,
Office of the Secretary, Office of
International Aviation, X—43,
Department of Transportation, at the
address above. Telephone: (202) 366—
2435,

SUPPLEMENTARY INFORMATION:

Background

Section 41504 of Title 49 of the
United States Code (the Code), formerly
section 403(a) of the Federal Aviation
Act of 1958, as amended, requires every
U.S. and foreign air carrier to file with
the Department, and to keep open for
public inspection, tariffs showing all
prices for “foreign air transportation”
between points served by that carrier, as
well as all rules relating to that
transportation to the extent required by
the Department. This includes
passenger fares, related charges and
governing rules. 14 CFR part 221
establishes the detailed tariff-filing rules
and authority for approvals, rejections
and waivers. Once approved by the
respective government aviation
authorities, if required under the
relevant bilateral agreements and/or the
Code, these tariffs become legally
binding terms in the contract of carriage
for international air transportation.

In his Regulatory Reinvention
Initiative Memorandum of March 4,
1995, President Clinton directed Federal
agencies to conduct a page-by-page
review of all of their regulations and to
“eliminate or revise those that are
outdated or otherwise in need of
reform.” In response to that directive,
the Department has undertaken a review
of its aviation economic regulations
contained in 14 CFR Chapter Il to
determine whether changes should be
made to promote economic growth,
create jobs, or eliminate unnecessary
costs or other burdens on the economy.
Among the regulations reviewed are
those governing the filing of tariffs by
airlines for their foreign air
transportation, set forth in 14 CFR part
221.

In two recently completed rulemaking
proceedings, the Department has
determined that the amount of tariff
material filed by carriers exceeds our
regulatory requirements in certain
respects, that alternative methods exist
for protecting consumers and other
elements of the public interest which

are more effective than filed tariffs, and
that procedures should be developed to
permit the electronic filing and review
of those tariffs which should continue to
be filed. On November 30, 1995, the
Department published a final rule
exempting carriers from their regulatory
duty to file tariffs for the foreign air
transportation of cargo. On April 24,
1996, the Department published a final
rule establishing procedures for the
electronic filing of passenger rules
tariffs.

In this, the third rulemaking
proceeding involving the tariff system
undertaken as part of the President’s
directive, the Department has
tentatively determined that the filing of
certain tariffs with the Department for
the foreign air transportation of
passengers is no longer necessary or
appropriate, and it accordingly proposes
to grant another exemption to the tariff-
filing requirement set forth in part 221.
In addition, the Department has
tentatively identified a substantial
number of provisions in part 221 that
are redundant, contain obsolete
references, or are out-dated given
present regulatory practices and needs.
Accordingly, the Department proposes a
general revision of part 221 to eliminate
redundancies, excess verbiage and
obsolete provisions, to make necessary
technical changes, and to reorganize the
subparts in a more logical order.

Regulation of Carrier Pricing
The Standard Foreign Fare Level (SFFL)

Section 41509 of the Code establishes
a fare flexibility (or ““no suspend’’) zone
centered on a Standard Foreign Fare
Level (SFFL). The SFFL is the fare(s) in
effect on or after October 1, 1979 for the
city-pair in question, as adjusted for
inflation.1/ Fare increases of up to five
percent above the SFFL, and fare
decreases of up to 50 percent below the
SFFL, may not be suspended on the
grounds that the resulting new fare
levels are too low or too high, although
suspension is still possible even for
fares within the zone on certain other
statutory grounds. Approval of fares
outside the zone is subject to
Department discretion.

Premium and Promotional Fares

Although the law permits the
Department to establish a separate SFFL
for each fare class or type, and to
regulate fare levels outside the zone for

1The statute established all fares in effect as of
October 1, 1979 as the SFFL base fares. Seasonal
fares were to maintain the same percent difference
between seasons that prevailed in 1978. We discuss
the mechanics of the SFFL process in greater detail
in footnote 3, below.

each class or type, the Department has
generally permitted carriers to set
premium fares (first and business class)
and discount fares at the levels they
wish. Market forces are usually
sufficient to ensure that these fares are
reasonably priced without government
intervention. However, in cases where
foreign government policies or actions
seriously degrade competitive forces,
the Department may be required to look
more closely at premium and discount
fare pricing in the affected markets.

Normal Economy Fares

As opposed to premium and discount
fares, where the Department intervenes
only rarely, it maintains regulatory
supervision over normal economy fares
(NEF’s).2 These fares are the lowest
prices available without restrictions. As
such, they are the fares used by travelers
who must travel and cannot adjust their
plans to comply with the various
conditions attached to discount fares.
The Department believes the public
interest favors ensuring access to these
fares at reasonable levels, especially so
in markets where competitive forces are
weak. The Department relies primarily
on the SFFL regulatory mechanism to
achieve this.3

Normal economy fare proposals in
direct service markets at or below the
cost-based regulatory ceiling are
automatically approved. Fare proposals
above the ceiling are subject to
disapproval. However, we generally
approve NEF’s above the ceilings in
markets governed by double-
disapproval bilateral pricing articles.

Carriers are always free to present
economic justification to support

2By normal economy fares, we are referring to the
lowest point-to-point one-way fare available for on-
demand service in each market. These are
sometimes also called “‘restricted” normal economy
fares, or, in markets where these are not available,
“unrestricted” normal economy fares.

3The SFFL mechanism consists of two parts. The
first part is comprised of the base fare level which
represents the lowest available normal economy
fare filed by a direct service carrier in a given city-
pair market, and approved for effectiveness on
October 1, 1979. For those markets without direct
service on October 1, 1979, the fare filed by a carrier
instituting direct service becomes the base level.
The second part is the cost adjustment factor to be
applied to the base fare. This factor is derived from
the latest estimated total cost per available seat mile
(ASM), divided by the actual total costs per ASM
at October 1, 1979, for each Form 41 reporting
entity. The statute requires us to adjust the SFFL
index every two months for fuel cost changes, and
every six months for other cost changes. In practice,
we have always made adjustments for both fuel and
non-fuel costs every two months. The base fares are
than multiplied by the appropriate SFFL index. The
product is then increased by the amount of upward
flexibility for the market concerned to produce the
regulatory ceiling. Discretionary grants of upward
flexibility in excess of the statutory five percent
have been made for markets where sufficient
competition has been found to exist.
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proposed fares that exceed SFFL
ceilings. Typically, such case-by-case
justification follows a more traditional
rate-of-return methodology used in
public utility regulation. Upon a
sufficient showing of a need for
additional revenue and a determination
that it is in the public interest, we will
permit normal economy fares to exceed
the regulatory ceilings.

Carrier Pricing—International
Liberalization

The U.S. Government has actively
pursued the liberalization of
international aviation markets,
including the right of carriers to set their
prices based on managements
discretion, free of regulatory
intervention. To this end it has
concluded air transport agreements
containing “double-disapproval”
pricing articles which effectively
deregulate passenger prices in certain
markets. Under these double-
disapproval provisions, both
governments must agree in order to
disapprove a fare. Since the first double-
disapproval pricing articles were signed
in the late 1970’s, cases where a Party
has sought the agreement of its bilateral
partner to disapprove a fare have been
extremely rare. In these circumstances,
we now question whether any purpose
is served in burdening U.S. and foreign
carriers with continuing to file
passenger fares for approval in markets
where pricing has been effectively
deregulated by government agreement,
and the evolution of competitive market
forces.

We have already taken other actions
to reduce the industry’s costs of
complying with the Department’s filing
requirements. In December of 1989, we
permitted carriers to file their official
international passenger fare tariffs
electronically, relieving the industry
and the Department of the burden of
producing, filing and processing
thousands of tariff pages each year. As
indicated above, in November 1995, we
exempted carriers from filing
international cargo tariffs, and in April
1996, we promulgated a final rule to
permit the electronic filing of
international passenger service rules, in
a further effort to reduce the costs of
compliance with tariff filing
requirements.

Against this background, we
tentatively believe the opportunity now
exists to reduce the tariff filing burden
on both industry and the government
even further by eliminating superfluous
and burdensome tariff-filing
requirements. Selectively exempting
U.S. and foreign air carriers from the
statutory and regulatory duty to file

international passenger tariffs would
appear to be the next logical step in the
continuing evolution of a policy where
we rely on market forces rather than
continual government oversight to set
prices for air transportation. In many
cases, tariffs continue to be filed in
markets where all prices have been
effectively deregulated. In others,
market forces are usually sufficient to
ensure that most fares are reasonably
priced without government
intervention. Indeed, the continued
filing of passenger fares serves a
meaningful regulatory purpose only in
those markets where foreign government
policies or actions seriously hinder
competitive forces, or where we
continue to supervise normal economy
fares.

A. The Scope of the New Tariff-Filing
Requirement

Fares and Related Fare Rules

We propose to selectively exempt
carriers from their statutory and
regulatory duty to file passenger tariffs,
both for fares and for related rules that
apply to specific fares as follows:

Category A: Third and fourth-freedom
carriers would not file any tariffs for
travel to and/or from countries where
the United States has air transport
agreements in force that contain double-
disapproval pricing rules, under which
agreement of both Parties is required to
disapprove an existing or a proposed
price, and where the country’s
government is honoring the provisions
of the aviation agreement and there are
no significant bilateral problems. At the
present time these would include the
following 31 countries:

Western Hemisphere: Aruba, Canada,
Chile, Costa Rica, El Salvador,
Dominican Republic, Guatemala,
Jamaica, Trinidad & Tobago.

Europe & Middle East: Austria,
Belgium, Czech Republic, Denmark,
Finland, Germany, Iceland, Ireland,
Israel, Jordan, Luxembourg,
Netherlands, Norway, Pakistan, Russia,
Sweden, and Switzerland.

Pacific: Fiji, Korea, Malaysia,
Singapore, Taiwan.

Category B: All third and fourth-
freedom carriers must file tariffs only for
regulated normal economy fares
applicable to travel to and/or from
countries without double-disapproval
pricing rules, but where carriers
generally have unfettered discretion in
pricing initiatives, and where the
United States has no outstanding,
significant bilateral aviation problems.
In this instance, the Department’s only
regulatory concern is the level of normal
economy fares set under existing SFFL

legislation. Because carriers frequently
make changes in levels, fare codes and
other provisions applicable to both
“restricted”” and “‘unrestricted’”” normal
economy fares, we would require
continued filing of all one-way economy
class fares in these markets. This
approach would appear to be the most
practical administratively for both the
industry and the Department. This
category would encompass all countries
not specifically listed in Categories A
and C.

Category C: All carriers must file
tariffs for all fare types applicable to
travel to/from various markets where
pricing initiatives have been frustrated
in recent years and/or where the U.S.
has other serious bilateral problems
and/or very restrictive agreements.
These would include Brazil, China,
Ecuador, France (including overseas
dependencies), Hong Kong, India, Italy,
Japan, Spain, and the United Kingdom
(including overseas dependencies), for a
total of 10 markets.

Carriers offering fares on a fifth or
sixth freedom basis in Category A or
Category B markets would not have to
file any tariffs in those markets unless
they are nationals of restrictive
countries identified in Category C. We
have tentatively decided to retain
existing filing requirements for carriers
of restrictive countries in order to
prevent free-rider problems. As long as
the market for air transportation
between the United States and such
countries is constrained by government
interference with airline pricing
initiatives, highly restrictive entry and
capacity regimes, or significant,
unresolved bilateral problems, it would
not be appropriate to permit their
carriers to routinely take advantage of
the liberal, virtually deregulated pricing
regime in Category A markets or the
liberal regime that exists for
promotional and premium fares in
Category B markets. Although we allow
all carriers, regardless of nationality, to
match fares offered by other carriers in
the market (subject to reciprocity), how
we treat price leadership proposals by
carriers of restrictive countries is
entirely a matter of our discretion. For
this reason we tentatively conclude that
we have a continuing need to supervise
all fares of such carriers and would
retain existing tariff filing requirements
for them.

Under the proposed rule in a new part
293, the Assistant Secretary for Aviation
and International Affairs would issue a
notice specifying the terms of the
exemptions for markets in Category A
(no fare filing) and Category B (NEF
filing only), and enumerating the
countries included in Category A and
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Category C; countries not listed in
Categories A or C would be assumed to
be in Category B. Under the rule, the
Assistant Secretary would consider the
following factors in listing countries in
each category: (1) Whether the U.S. has
an aviation agreement in force with that
country providing double-disapproval
treatment of prices filed by the carriers
of the Parties; (2) Whether the country’s
government has disapproved or deterred
U.S. carrier price leadership or
matching tariff filings in any market; (3)
Whether the country’s government has
placed significant restrictions on carrier
entry or capacity in any market; and (4)
Whether the country’s government is
honoring the provisions of the bilateral
aviation agreement and whether there
are any significant bilateral problems.4

After the initial determination,
countries could be transferred between
categories by subsequent notice of the
Assistant Secretary, by petition, or on
the Department’s own initiative. For
example, entry into force of a double-
disapproval bilateral agreement would
warrant placing a country into Category
A (no fare filing); conversely, action by
a foreign government denying U.S.
carrier pricing initiatives could justify
re-institution of full tariff filing
requirements by placing that market in
Category C.

General Rules Relating to Conditions
of Carriage: In addition to fares and fare-
specific rules, existing passenger tariffs
also set forth—usually in a separate
“‘general rules tariff”” —provisions
governing the general ““conditions of
carriage” of each passenger. These rules
include such general subjects as notice
of terms of contract of carriage; carrier
liability and limitations thereof; refund
and claims procedures; refusal to carry;
denied boarding procedures; carriage of
passengers with disabilities; and other
matters of general significance to
consumers of international passenger air
transportation.

With the exception of carrier liability
limits under the Warsaw Convention,
discussed below, we see little need or
justification for the continued filing of
such material in official tariffs by any
carrier, regardless of the nature of the
market. First, the Department has
regulations in place that directly govern
carrier conduct in certain of these areas,
such as denied boarding and with
respect to U.S. carriers, transportation of
passengers with disabilities. Second, to
the extent that passengers might have
questions about the application or

40ur proposed exemption from tariff-filing
requirements would not affect our treatment of
IATA agreements, which will continue to be
reviewed by the Department under existing
procedures.

interpretation of certain provisions, it is
likely that they would consult the
carrier directly, rather than its tariffs.
And third, to the extent that tariffs
might set forth certain material in
greater detail than travel documents, the
Department already has an alternate
framework in place to permit its
incorporation into a contract of carriage
with adequate notice to passengers.
Under current section 221.177, carriers
may incorporate all material not
actually printed on the ticket or other
travel document by reference, provided
that they make the full text of all such
incorporated terms readily available for
public inspection, in either electronic or
printed medium, at each airport or other
sales office of the carrier. This
procedure preempts any conflicting
state laws establishing incorporation-by-
reference standards, as did 14 CFR part
253 in the case of interstate passenger
air transportation.

In the 14 years since the filing of
domestic passenger tariffs was
discontinued, incorporation by
reference has generally worked well to
protect consumers, and we adopted the
same regime for international cargo
transportation in November 1995. We
see no reason not to apply the same
approach to all foreign air transportation
of passengers. Unlike the prices charged
to passengers, which reflect the differing
competitive conditions and regulatory
regimes that vary among markets and
thus justify differing filing
requirements, general rules tend to be
uniform across markets. We are not
aware of particular conditions or issues
in any market where continuation of
rules tariffs would be superior to a
notice regime. The graduated system of
written notice and right of immediate
inspection for general terms, coupled
with direct notice and/or a right to an
immediate explanation of certain more
important terms, constitutes a deliberate
balance between ease of contract
formation and the importance of
informed assent. Once given actual
notice that terms may be incorporated
by reference, the customer is under an
obligation to inquire about them, and
the carrier is under an obligation to
make the information available to an
inquiring customer.

For these reasons, we tentatively
conclude that general rules material
setting forth general conditions of
carriage should not be filed in official
tariffs by any carrier. We propose to
cancel this material by operation of law
90 days following the Assistant
Secretary’s notice setting forth the
country categories; the notice will also
include an initial description of general

conditions of carriage.5 Each governing
rules tariff would be required to contain
a statement that rules therein containing
general conditions of carriage are not
part of the official tariff. This process
will provide a transition period for the
industry comparable to that we
provided in canceling cargo rules
tariffs.6

We also propose to include provisions
in new part 293 which will expressly
authorize carriers to incorporate any
terms by reference into their contracts
for the carriage of passengers in foreign
air transportation upon compliance with
all of the notice, inspection, explanation
and other requirements set forth in 14
CFR 221.107. Completing the basic
parallel to 14 CFR parts 253 and 292, we
will also expressly provide that
passengers are not bound by terms
incorporated without compliance with
these notice requirements, and that the
notice requirements are intended to
preempt any conflicting State
requirements governing incorporation of
contract terms by reference.

However, the Department has specific
provisions governing public notice of
carrier limitations on passenger and
baggage liability, as well as regulations
and orders perfecting a required waiver
of the passenger liability limits and
certain defenses provided by the
Warsaw Convention.? The latter contain
tariff-filing requirements independent of
those set forth in part 221. In particular,
14 CFR part 203 requires all direct U.S.
and foreign air carriers, except certain
‘“‘air taxis,” to file with the Department
a signed counterpart to the Montreal
Agreement, and section 203.4 further
provides that each carrier include the
Agreement’s terms as part of its
conditions of carriage and that it file
and maintain a tariff containing such
terms with the Department. Although
generally exempt from filing tariffs,
most air taxis are also subject to this
special requirement. (See 14 CFR
298.11(b) and 298.21(c)(4).)

For several reasons we do not propose
to eliminate these special tariff

5No new filings on applications to file tariffs
covered by the exception would be permitted after
the date of effectiveness of the notice.

6\We also propose to delete section 250.4 of 14
CFR Part 250 (Oversales), which requires carriers to
file tariffs governing denied-boarding
compensation.

7Section 221.38(j) of current part 221 requires
carriers to state in their tariffs whether they avail
themselves of the limitation on liability to
passengers as provided in Article 22(1) of the
Warsaw Convention or whether they have elected
to agree to a higher limit of liability through the
tariff, and in either case what the limit is. Sections
221.175 and 221.176 set forth requirements for
special notices of passenger and/or baggage liability
limitations to be provided at ticket offices and with
travel documents.
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requirements or to modify the current
language on liability notices in part 221.
The passenger liability regime
established by the Warsaw Convention
and subsequent agreements has been
under active reexamination by various
governments and carrier organizations,
and certain carrier agreements to waive
Warsaw provisions have been approved
pendente lite by the Department, subject
to conditions, with exemptions from our
regulations and orders sufficient to
permit their implementation.8 Some
changes to part 221 as well as other
regulations may become necessary, but
it is premature to attempt to resolve
such issues here. Therefore, subject to
the waiver-agreement implementation
exemption, the existing tariff-filing
requirements, and the special notice
provisions of sections 221.175 and
221.176, would remain in effect.® By
proposing to retain the existing
requirements, carriers are not precluded
from retaining the passenger liability
tariffs as specified in orders of the
Department. We recognize, however,
that the proposed elimination of other
general rules tariffs may necessitate
some changes in filing format for any
continuing requirement. We are
therefore proposing to delegate to the
Director, Office of International
Aviation, the authority to approve non-
substantive format changes for the
refiling or new filing of authorized tariff
provisions.

Other General Rules and Unpublished
Fare Rules: In addition to market-
specific fares themselves, prices for
international passenger air
transportation include a number of
provisions filed in current rules tariffs.
These include free baggage allowances
and excess baggage charges, fare
construction rules, surcharges for
government-imposed fees or
extraordinary costs authorized by the
Department, and various “unpublished”
fares specified as a percentage of
published fares,10 or fares applicable in

8See Orders 96-10—7 and 96—11-6 in Dockets
0OST-95-232 and OST-96-1607.

9There being no specific requirement that carriers
file baggage liability tariffs, such tariffs would no
longer be filed, or remain on file, under the general
tariff rules exemption proposed here. Carriers’
tariffs merely restate the baggage liability provisions
of the Warsaw Convention and their printed
conditions of carriage, which apply to the extent
they are consistent with the Department’s review of
IATA agreements, and other relevant orders. As in
other areas, the absence of tariffs does not relieve
carriers of their obligations to conform their
contracts of carriage and related practices to the
Department’s regulations and orders. Should
exceptional circumstances arise in which tariff
rules on the subject would be appropriate, the
Department retains the authority to require them on
an ad hoc basis.

10For example, child, youth and senior citizen
discounts.

more than one market, such as spouse,
air/sea, special event and countrywide
excursion fares. Similarly, there are a
number of “‘general fare rules” which,
while they are not prices themselves,
are essential to our understanding of the
applicability of particular published
prices as well as to our evaluation of the
differences among published prices.
These include definitions of important
terms such as “‘stopover,” as well as
currency provisions, classes of service,
and capacity limitations. We tentatively
believe that a regulatory need exists for
the continued filing of such “price-
defining” terms and provisions.

We will continue to scrutinize such
prices through the tariff system to the
same extent, and for the same reasons,
as we review the market-specific fares
themselves. This means that we will
continue to require such unpublished
fare rules and general fare rules to be
filed in Category C markets, and in
Category B markets to the extent that
they have applicability to the
benchmark normal economy fares filed
in the latter markets. At the same time,
we recognize that these rules are not
market-specific. We believe that it
would be an unnecessary burden on
carriers to require each such rule to
carry a notation specifying the markets
and fares to which it applies. Instead,
we propose to allow such rules to
continue to be included in rules tariffs
subject to a clear general disclaimer,
published as part of each separate rules
tariff, that the rules contained therein
apply only to the market-specific fares
that the Department requires to be filed
as tariffs, or, in the case of baggage and
other ancillary charges, to the services
covered by such fares.11

B. The General Revision of Part 221

The Department has tentatively
determined that many provisions in part
221 are obsolete in terms of current
regulatory practices and needs, that an
additional exemption to certain tariff-
filing requirements is warranted to
reduce unnecessary burdens on
government and industry, and that
technical and editorial changes to many
other provisions in part 221 are
necessary to make them current.

The last general revision of part 221
was in 1965, over thirty years ago, and
the last editorial review was in 1985 to
reflect both the statutory elimination of
domestic tariffs and the transfer of the

11\We propose to delegate to the Director, Office
of International Aviation, the authority to determine
which rules are covered by the general exemption
from tariff filing of conditions of carriage, and
which rules continue to be subject to tariff filing in
Category B and C markets.

economic functions of the former Civil
Aeronautics Board to the Department.

Since that time, the Department has
exempted carriers from cargo tariff-filing
requirements, and both the Department
and the industry have made significant
progress toward the goal of replacing the
traditional system of filing, reviewing,
and publishing paper tariffs with a far
more efficient electronic system. We are
also proposing a further exemption to
tariff-filing requirements here,
including, for all carriers, the extensive
category of tariffs relating to the
*conditions of carriage.”

While the industry has not completed
its development of an acceptable format
for the electronic filing of certain
general fare rules and unpublished fare
rules discussed in the previous section,
we tentatively find that the volume of
residual paper filings for those rules
does not warrant retention of the
detailed requirements of part 221,
which was designed for a fully-
regulated and exclusively paper tariff
system to meet the needs of a previous
era.

General. The proposed revisions to
part 221 are extensive, involving at least
a 50 percent reduction in the number of
existing provisions. In addition, a
number of provisions are being
consolidated and rewritten, and the
various subparts are being reorganized
for clarity. Because of the extent and
number of changes being made, we
propose to reissue part 221 in its
entirety.

Major Changes

1. To reflect the exemption from the
requirement to file cargo tariffs, current
subpart F is deleted in its entirety, as
well as all other references to cargo rates
and rules throughout part 221. Should
the Department find it necessary to
reimpose a cargo tariff filing
requirement in specific circumstances,
pursuant to the procedures specified in
14 CFR part 292, the necessary filing
procedures and formats will be
specified in the Department’s order.

2. To the extent that passenger fares,
charges and other prices remain subject
to the tariff-filing requirement, the
proposed rule would dictate that all
such filings be made electronically. See
proposed section 221.30. Currently,
only a few of the smaller carriers still
file prices in a paper format. Should a
carrier or tariff agent be able to
demonstrate exceptional circumstances
which require that it continue to file in
a paper format, the Department will
consider applications for a temporary
waiver of the electronic filing
requirement on a case-by-case basis.
Any necessary procedural and format
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requirements for authorized paper
filings will be established as part of the
Department’s authorization.

3. Filing procedures and requirements
specifically relating to contract of
carriage provisions will be deleted,
reflecting our proposal to exempt
carriers from the filing of such tariffs for
the foreign air transportation of
passengers. As in the case of cargo,
should the Department reimpose a filing
requirement with regard to any
passenger contract of carriage provisions
pursuant to the procedures set forth in
the proposed new part 293, any
necessary filing procedures and formats
would be specified in the Department’s
order.

4. To the extent that passenger fare
rules (as opposed to passenger prices
that are required to be filed
electronically) remain subject to the
tariff-filing requirement, section 221.31
provides that such rules may be filed
electronically, if approved electronic
formats exist; or alternatively, that they
may be filed in a paper format, subject
to the simplified requirements set forth
in other provisions of the proposed rule.

5. Most of the detailed format and
justification specifications originally
designed for paper tariffs and related
filings, such as those set forth in current
Subpart U and to varying degrees in
current subparts C, D, H, L, M, R, S, and
T, have been eliminated. Many such
specifications are obsolete because they
pertain to tariff material no longer
required to be filed, while many others
go into much more detail than is
necessary for current or proposed tariff
filing needs.12 The Department does not
intend that the elimination of current
format specifications will render
material filed in such formats
unacceptable to the extent such material
must still be filed. If carriers find it
economically advantageous to continue
using the same formats, they may do so.
Or, they may propose other formats that
meet the basic requirements set forth in
the simplified provisions of the
proposed rule.

6. The proposed rule retains the
language of current sections 221.38(h)
and (j), 221.175 and 221.176. These
sections set forth requirements for filing
tariffs and posting special notices of

12For example, we have eliminated the
prescribed forms for items such as tariff transmittal
letters, special tariff permission applications,
concurrences, and powers of attorney, as well as the
detailed specifications for economic data and
information supporting tariff changes. In the latter
case, although all tariff changes must still be
explained and supported by adequate information
and/or data, we have aligned the requirements of
part 221 with actual industry practice, and
eliminated the disparate justification requirements
for U.S. and foreign carrier filings.

passenger and/or baggage liability
limitations under the Warsaw
Convention and other U.S. law. As
noted above, changes are in the process
of being made to the current passenger
liability regime. Moreover, the
Department has, by order, granted
carriers appropriate exemptions to
implement waivers of the Warsaw
passenger liability limits to the extent
that the current provisions of part 221
and other regulations might be
construed to be inconsistent with the
approved changes.

Conclusion

This rule will not materially lessen
the Department’s ability to intervene in
passenger pricing matters should it be
necessary.13 First, the review of IATA

passenger fare agreements will continue.

Second, the Department has always had
the statutory authority to take action
directly against unfiled passenger fares
and rules under a variety of
circumstances.14 And third, the
Department will reserve the option
under the proposed rule of revoking the
exemption, and thus of reinstating the
tariff-filing obligation, with regard to a
particular carrier or carriers, or for
specific markets, where consistent with
the public interest. This would make
available to the Department, upon short
notice, the full panoply of tariff-filing
requirements and review procedures,
although the Department would not
necessarily implement them all in any
particular case.

Regulatory Analyses and Notices

Executive Order 12866 and DOT
Regulatory Policies and Procedures

The Department has determined that
this proposed rule is not a significant
regulatory action under Executive Order
12866. However, the proposed rule is
significant under the Department’s
Regulatory Policies and Procedures (44
CFR 11034; Feb. 26, 1979), because it
will reduce the paperwork and filing
burden for all U.S. and foreign air
carriers submitting international
passenger tariffs to the Department. The
Department anticipates that the
proposal could save international
scheduled service passenger airlines as
much as $3.23 million in tariff-filing
and preparation expenses, based on
figures submitted to OMB under the
Paperwork Reduction Act for
reinstatement of the part 221

13 As in other instances where we have exempted
carriers from routine tariff filing requirements, we
will rely primarily upon competitors and users to
bring any problems to our attention.

14 See, for example, 49 U.S.C. sections 41712,
41507 and 41310.

information collection. The Department
does not expect there to be any
additional costs associated with this
rule.

Executive Order 12612

This proposal has been analyzed in
accordance with the principles and
criteria contained in Executive Order
12612 (““Federalism’), and the
Department has determined the rule
does not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

Regulatory Flexibility Act

| certify that this rule, if adopted, will
not have a significant economic impact
on a substantial number of small
entities, because the tariff filing
requirements apply to scheduled service
air carriers. The vast majority of the air
carriers filing international (*‘foreign”)
air passenger tariffs are large operators
with revenues in excess of several
million dollars each year. Small air
carriers operating aircraft with 60 seats
or less and 18,000 pounds payload or
less that offer on-demand air-taxi
service are not required to file such
tariffs.

Paperwork Reduction Act

With respect to the Paperwork
Reduction Act, the proposed reissue of
part 221 would eliminate any residual
paper tariff format and filing procedures
and replace them with more efficient
electronic filing procedures. In addition,
the proposed new part 293 would
exempt carriers from their statutory and
regulatory duty to file international
passenger tariffs in certain specific
markets, subject to reimposition of this
duty when required by the public
interest. Thus, this rule will
significantly reduce the paperwork and
filing burden on government and
industry, even though it does not totally
eliminate information collection
requirements that require the approval
of the Office of Management and Budget
pursuant to the Act. While not
estimated, we expect that costs of
governmental review, filing and
archiving of paper tariff rule filings will
be similarly reduced.

The reporting and recordkeeping
requirement associated with this rule
are being submitted to OMB for
approval in accordance with The
Paperwork Reduction Act of 1995 (Pub.
L. 104-113) under OMB No. 2105,
formerly 2105-0009; Administration:
Department of Transportation; Title:
Exemption from Passenger Tariff-Filing
Requirements in Certain Instances, and
Mandatory Electronic Filing of Residual
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Passenger Tariffs; Need For Information:
Exempts carriers from their statutory
and regulatory duty to file international
passenger tariffs in certain specific
markets, subject to reimposition of this
duty when required by the public
interest; and eliminates residual paper
tariff format and filing procedures,
replacing them with more efficient
electronic filing procedures; Proposed
Use of Information: Exemption is based
on evolution in regulatory
circumstances, while elimination of
residual paper tariff filing procedures is
based on the need to extend the
efficiencies of electronic data
transmission and processing to the filing
of all passenger tariffs; Frequency: An
initial passenger tariff rule filing is
required of each respondent; changes
are voluntary, whenever an air carrier
elects; Estimated Total Annual Burden
Under Proposal: 650,000 hours;
Respondents: 230; Form(s) 13,340
electronic filings or applications per
annum; Average Burden Hours Per
Respondent: 2,826 hours.

For further information on paperwork
reduction contact: The Information
Requirements Division, M-34, Office of
the Secretary of Transportation, 400
Seventh Street, SW., Washington, DC
20590, (202) 366—4735 or DOT Desk
Officer, Office of Management and
Budget, New Executive Office Building,
Room 3228, Washington, DC 20503.

Regulation Identifier Number

A regulation identifier number (RIN)
is assigned to each regulatory action
listed in the Unified Agenda of Federal
Regulations. The Regulatory Information
Service Center publishes the Unified
Agenda in April and October of each
year. The RIN number contained in the
heading of this document can be used
to cross reference this action with the
Unified Agenda.

List of Subjects

14 CFR Part 221

Air fare, Agents, Reporting and
recordkeeping requirements.
14 CFR Part 250

Oversales, Denied boarding.
14 CFR Part 293

Air transportation, Exemptions,
Tariffs.

The proposed rule is being issued
under the authority contained in 49 CFR
1.56(j)(2)(ii). For the reasons set forth
herein, 14 CFR Chapter Il would be
amended as follows:

1. Part 221 is revised.

PART 221—TARIFFS

Subpart A—General

Sec.

Applicability of this part.
Carrier’s duty.

Definitions.

English language.

Unauthorized air transportation.

Subpart B—Who is Authorized to Issue and
File Tariffs

221.10 Carrier.
221.11 Agent.

Subpart C—Specifications of Tariff
Publications

221.20 Specifications applicable to tariff
publications.

Subpart D—Manner of Filing Tariffs

221.30 Passenger fares and charges.
221.31 Rules and regulations governing
passenger fares and services.

Subpart E—Contents of Tariff

221.40 Specific requirements.
221.41 Routing.

Subpart F—Requirements Applicable to all
Statements of Fares and Charges

221.50 Currency.

221.51 Territorial application.

221.52 Airport to airport application,
accessorial services.

221.53 Proportional fares.

221.54 Fares stated in percentages of other
fares; other relationships prohibited.

221.55 Conflicting or duplicating fares
prohibited.

221.56 Applicable fare when no through
local or joint fares.

Subpart G—Governing Tariffs

221.60 When reference to governing tariffs
permitted.

221.61 Rules and regulations governing
foreign air transportation.

221.62 Explosives and other dangerous or
restricted articles.

221.63 Other types of governing tariffs.

Subpart H—Amendment of Tariffs

221.70 Who may amend tariffs.

221.71 Requirement of clarity and
specificity.

221.72 Reinstating canceled or expired
tariff provisions.

Subpart I—Suspension of Tariff Provisions
by Department

221.80 Effect of suspension by Department.

221.81 Suspension supplement.

221.82 Reissue of matter continued in effect
by suspension to be canceled upon
termination of suspension.

221.83 Tariff must be amended to make
suspended matter effective.

221.84 Cancellation of suspended matter
subsequent to date to which suspended.

Subpart J—Filing Tariff Publications with
Department

221.90 Required notice.

221.91 Delivering tariff publications to
Department.

221.92 Number of copies required.

221.93 Concurrences or powers of attorney
not previously filed to accompany tariff
transmittal.

221.94 Explanation and data supporting
tariff changes and new matter in tariffs.

Subpart K—Auvailability of Tariff
Publications for Public Inspection

221.100 Public notice of tariff information.

221.101 Inspection at stations, offices, or
locations other than principal or general
office.

221.102 Accessibility of tariffs to the
public.

221.103 Notice of tariff terms.

221.105 Special notice of limited liability
for death or injury under the Warsaw
Convention.

221.106 Notice of limited liability for
baggage; alternative consolidated notice
of liability limitations.

221.107 Notice of contract terms.

221.108 Transmission of tariff filings to
subscribers.

Subpart L—Rejection of Tariff Publications

221.110 Department’s authority to reject.

221.111 Notification of rejection.

221.112 Rejected tariff is void and must not
be used.

Subpart M—Special Tariff Permission to
File on Less Than Statutory Notice

221.120 Grounds for approving or denying
Special Tariff Permission applications.

221.121 How to prepare and file
applications for Special Tariff
Permission.

221.122 Special Tariff Permission to be
used in its entirety as granted.

221.123 Re-use of Special Tariff Permission
when tariff is rejected.

Subpart N—Waiver of Tariff Regulations

221.130 Applications for waiver of tariff
regulations.
221.131 Form of application for waivers.

Subpart O—Giving and Revoking
Concurrences to Carriers

221.140 Method of giving concurrence.

221.141 Method of revoking concurrence.

221.142 Method of withdrawing portion of
authority conferred by concurrence.

Subpart P—Giving and Revoking Powers of
Attorney to Agents

221.150 Method of giving power of
attorney.

221.151 Method of revoking power of
attorney.

221.152 Method of withdrawing portion of
authority conferred by power of attorney.

Subpart Q—Adoption Publications
Required to Show Change in Carrier’'s Name
or Transfer of Operating Control

221.160 Adoption notice.

221.161 Notice of adoption to be filed in
former carrier’s tariffs.

221.162 Receiver shall file adoption
notices.

221.163 Agents’ and other carriers’ tariffs
shall reflect adoption.

221.164 Concurrences or powers of attorney
to be reissued.
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221.165 Cessation of operations without
successor.

Subpart R—Electronically Filed Tariffs

221.170 Applicability of the subpart.

221.180 Requirements for electronic filing
of tariffs.

221.190 Time for filing and computation of
time periods.

221.195 Requirement for filing printed
material.

221.200 Content and explanation of
abbreviations, reference marks and
symbols.

221.201 Statement of filing with foreign
governments to be shown in air carrier’s
tariff filings.

221.202 The filing of tariffs and
amendments to tariffs.

221.203 Unique rule numbers required.

221.204 Adoption of provisions of one
carrier by another carrier.

221.205 Justification and explanation for
certain fares.

221.206 Statement of fares.

221.210 Suspension of tariffs.

221.211 Cancellation of suspended matter.

221.212 Special tariff permission.

221.300 Discontinuation of electronic tariff
system.

221.400 Filing of paper tariffs required.

221.500 Transmission of electronic tariffs to
subscribers.

221.550 Copies of tariffs made from filer’s
printer(s) located in Department’s public
reference room.

221.600 Actions under assigned
authority and petitions for review of
staff action.

Authority: 49 U.S.C. 40101, 40109, 40113,
46101, 46102, Chapter 411, Chapter 413,
Chapter 415 and Subchapter | of Chapter 417,
unless otherwise noted.

Subpart A—General

§221.1 Applicability of this part.

All tariffs and amendments to tariffs
of air carriers and foreign air carriers
filed with the Department pursuant to
chapter 415 of the statute shall be
constructed, published, filed, posted
and kept open for public inspection in
accordance with the regulations in this
part and orders of the Department.

§221.2 Carrier's duty.

(a) Must file tariffs. Except as
provided in paragraph (d) of this
section, every air carrier and every
foreign air carrier shall file with the
Department, and provide and keep open
to public inspection, tariffs showing all
fares, and charges for foreign air
transportation between points served by
it, and between points served by it and
points served by any other air carrier or
foreign air carrier, when through service
and through rates shall have been
established, and showing to the extent
required by regulations and orders of
the Department, all classifications,
rules, regulations, practices, and

services in connection with such foreign
air transportation. Tariffs shall be filed,
and provided in such form and manner,
and shall contain such information as
the Department shall by regulation or
order prescribe. Any tariff so filed
which is not consistent with chapter
415 of the statute and such regulations
and orders may be rejected. Any tariff so
rejected shall be void, and may not be
used.

(b) Must observe tariffs. No air carrier
or foreign air carrier shall charge or
demand or collect or receive a greater or
less or different compensation for
foreign air transportation or for any
service in connection therewith, than
the fares and charges specified in its
currently effective tariffs; and no air
carrier or foreign air carrier shall, in any
manner or by any device, directly or
indirectly, or through any agent or
broker, or otherwise, refund or remit
any portion of the fares, or charges so
specified, or extend to any person any
privileges or facilities, with respect to
matters required by the Department to
be specified in such tariffs, except those
specified in such tariffs.

(c) No relief from violations. Nothing
contained in this part shall be construed
as relieving any air carrier or foreign air
carrier from liability for violations of the
statute, nor shall the filing of a tariff, or
amendment thereto, relieve any air
carrier or foreign air carrier from such
violations or from violations of
regulations issued under the statute.

(d) Exemption authority. Air carriers
and foreign air carriers, both direct and
indirect, are exempted from the
requirement of section 41504 of the
statute and any requirement of this
chapter to file, and shall not file with
the Department, tariffs for operations
under the following provisions:

(1) Part 291, Domestic Cargo
Transportation;

(2) Part 296, Indirect Air
Transportation of Property;

(3) Part 297, Foreign Air Freight
Forwarders and Foreign Cooperative
Shippers Association;

(4) Part 298, Exemption for Air Taxi
Operations, except to the extent noted
in §298.11(b);

(5) Part 380, Public Charters;

(6) Part 207, Charter Trips and Special
Services;

(7) Part 208, Terms, Conditions, and
Limitations of Certificates to Engage in
Charter Air Transportation;

(8) Part 212, Charter Trips by Foreign
Air Carriers;

(9) Part 292, International Cargo
Transportation, except as provided in
part 292.

(10) Part 293 International Passenger
Transportation, except as provided in
part 293.

§221.3 Definitions.

As used in this part, terms shall be
defined as follows:

Add-on means an amount published
for use only in combination with other
fares for the construction of through
fares. It is also referred to as
“proportional fare” and “‘arbitrary fare”.

Add-on tariff means a tariff which
contains add-on fares.

Area No. 1 means all of the North and
South American Continents and the
islands adjacent thereto; Greenland,;
Bermuda; the West Indies and the
islands of the Caribbean Sea; and the
Hawaiian Islands (including Midway
and Palmyra).

Area No. 2 means all of Europe
(including that part of the former Union
of the Soviet Socialist Republics in
Europe) and the islands adjacent
thereto; Iceland; the Azores; all of Africa
and the islands adjacent thereto;
Ascension Island; and that part of Asia
lying west of and including Iran.

Area No. 3 means all of Asia and the
islands adjacent thereto except that
portion included in Area No. 2; all of
the East Indies, Australia, New Zealand,
and the islands adjacent thereto; and the
islands of the Pacific Ocean except
those included in Area No. 1.

Bundled Normal Economy Fare
means the lowest one-way fare available
for unrestricted, on-demand service in
any city-pair market.

Capacity controlled fare means a fare
for which a carrier limits the number of
seats available for sale.

Carrier means an air carrier or foreign
air carrier subject to section 41504 of the
Statute.

Charge means the amount charged for
baggage, in excess of the free allowance,
accompanying or checked by a
passenger or for any other service
ancillary to the passenger’s carriage.

Conditions of carriage means those
rules of general applicability that define
the rights and obligations of the
carrier(s) and any other party to the
contract of carriage with respect to the
transportation services provided.

Contract of carriage means those
fares, rules, and other provisions
applicable to the foreign air
transportation of passengers or their
baggage, as defined in the statute.

CRT means a video display terminal
that uses a cathode ray tube as the image
medium.

Department means the Department of
Transportation.

Direct-service market means an
international market where the carrier
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provides service either on a nonstop or
single-flight-number basis, including
change-of-gauge.

Electronic tariff means an
international passenger fares or rules
tariff or a special tariff permission
application transmitted to the
Department by means of an electronic
medium, and containing fares for the
transportation of persons and their
baggage, and including such associated
data as arbitraries, footnotes, routings,
and fare class explanations.

Fare means the amount per passenger
or group of persons stated in the
applicable tariff for the air
transportation thereof and includes
baggage unless the context otherwise
requires.

Field means a specific area of a record
used for a particular category of data.

Filer means an air carrier, foreign air
carrier, or tariff publishing agent of such
a carrier filing tariffs on its behalf in
conformity with this subpart.

Item means a small subdivision of a
tariff and identified by a number, a
letter, or other definite method for the
purpose of facilitating reference and
amendment.

Joint fare means a fare that applies to
transportation over the joint lines or
routes of two or more carriers and
which is made and published by
arrangement or agreement between such
carriers evidenced by concurrence or
power of attorney.

Joint tariff means a tariff that contains
joint fares.

Local fare means a fare that applies to
transportation over the lines or routes of
one carrier only.

Local tariff means a tariff that
contains local fares.

Machine-Readable Data means
encoded computer data, normally in a
binary format, which can be read
electronically by another computer with
the requisite software without any
human interpretation.

On-line Tariff Database means the
remotely accessible, on-line version,
maintained by the filer, of (1) the
electronically filed tariff data submitted
to the Department pursuant to this part
and Department orders, and (2) the
Departmental approvals, disapprovals,
and other actions, as well as any
Departmental notation concerning such
approvals, disapprovals, or other
actions, that subpart R of this part
requires the filer to maintain in its
database.

Original tariff refers to the tariff as it
was originally filed exclusive of any
supplements, revised records or
additional records.

Passenger means any person who
purchases, or who contacts a ticket

office or travel agent for the purpose of
purchasing, or considering the purchase
of, foreign air transportation.

Passenger tariff means a tariff
containing fares, charges, or governing
provisions applicable to the foreign air
transportation of persons and their
baggage.

Publish means to display tariff
material in either electronic or paper
media.

Record means an electronic tariff data
set that contains information describing
one (1) tariff price or charge, or
information describing one (1) related
element associated with that tariff price
or charge.

SFFL means the Standard Foreign
Fare Level as established by the
Department of Transportation under 49
U.S.C. 415009.

Statute means Subtitle VII of Title 49,
United States Code.

Statutory Notice means the number of
days required for tariff filings in
§221.160(a).

Tariff publication means a tariff, a
supplement to a tariff, or an original or
revised record of a tariff, including an
index of tariffs and an adoption notice
(8§221.161).

Through fare means the total fare
from point of origin to destination. It
may be a local fare, a joint fare, or
combination of separately established
fares.

Ticket Office means a station, office or
other location where tickets are sold or
similar documents are issued, that is
under the charge of a person employed
exclusively by the carrier, or by it
jointly with another person.

Unbundled Normal Economy Fare
means the lowest one-way fare available
for on-demand service in any city-pair
market which is restricted in some way,
e.g., by limits set and/or charges
imposed for enroute stopovers or
transfers, exclusive of capacity control.

United States means the several
States, the District of Columbia, and the
several Territories and possessions of
the United States, including the
Territorial waters and the overlying air
space thereof.

Warsaw Convention means the
Convention for the Unification of
Certain Rules Relating to International
Transportation by Air, 49 Stat. 3000.

§221.4 English language.

All tariffs and other documents and
material filed with the Department
pursuant to this part shall be in the
English language.

§221.5 Unauthorized air transportation.

Tariff publications shall not contain
fares or charges, or their governing

provisions, applicable to foreign air
transportation which the issuing or
participating carriers are not authorized
by the Department to perform, except
where the Department expressly
requests or authorizes tariff publications
to be filed prior to the Department’s
granting authority to perform the foreign
air transportation covered by such tariff
publications. Any tariff publication filed
pursuant to such express request or
authorization which is not consistent
with chapter 415 and this part may be
rejected; any tariff publication so
rejected shall be void.

Subpart B—Who is Authorized to Issue
and File Tariffs

§221.10 Carrier.

(a) Local or joint tariffs. A carrier may
issue and file, in its own name, tariff
publications which contain:

(1) Local fares of such carrier only,
and provisions governing such local
fares, and/or

(2) Joint fares which apply jointly via
such issuing carrier in connection with
other carriers (participating in the tariff
publications under authority of their
concurrences given to the issuing carrier
as provided in ’ 221.140) and provisions
governing such joint fares. Provisions
for account of an individual
participating carrier may be published
to govern such joint fares provided ’
221.40(a)(9) is complied with. A carrier
shall not issue and file tariff
publications containing local fares of
other carriers, joint rates or fares in
which the issuing carrier does not
participate, or provisions governing
such local or joint fares.

(3) Rules and regulations governing
foreign air transportation to the extent
provided by this part and/or Department
order. Rules and regulations may be
published in separate governing tariffs,
as provided in subpart G.

(b) Issuing officer. An officer or
designated employee of the issuing
carrier shall be shown as the issuing
officer of a tariff publication issued by
a carrier, and such issuing officer shall
file the tariff publication with the
Department on behalf of the issuing
carrier and all carriers participating in
the tariff publication.

§221.11 Agent.

An agent may issue and file, in his or
its own name, tariff publications naming
local fares and/or joint fares, and
provisions governing such fares, and
rules and regulations governing foreign
air transportation to the extent provided
by this part and/or Department order,
for account of carriers participating in
such tariff publications, under authority
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of their powers of attorney given to such
issuing agent as provided in ’ 221.150.
The issuing agent shall file such tariff
publications with the Department on
behalf of all carriers participating
therein. Only one issuing agent may act
in issuing and filing each such tariff
publication.

Subpart C—Specifications of Tariff
Publications

§221.20 Specifications applicable to tariff
publications.

(a) Numerical order. All items in a
tariff shall be arranged in numerical or
alphabetical order. Each item shall bear
a separate item designation and the
same designation shall not be assigned
to more than one item.

(b) Carrier’s name. Wherever the
name of a carrier appears in a tariff
publication, such name shall be shown
in full exactly as it appears in the
carrier’s certificate of public
convenience and necessity, foreign air
carrier permit, letter of registration, or
whatever other form of operating
authority of the Department to engage in
air transportation is held by the carrier,
or such other name which has
specifically been authorized by order of
the Department. A carrier’s name may
be abbreviated, provided the
abbreviation is explained in the tariff.

(c) Agent’s name and title. Wherever
the name of an agent appears in tariff
publications, such name shall be shown
in full exactly as it appears in the
powers of attorney given to such agent
by the participating carriers and the title
“Agent” or “Alternate Agent” (as the
case may be) shall be shown
immediately in connection with the
name.

(d) Statement of prices. All fares and
charges shall be clearly and explicitly
stated and shall be arranged in a simple
and systematic manner. Complicated
plans and ambiguous or indefinite terms
shall not be used. So far as practicable,
the fares and charges shall be
subdivided into items or similar units,
and an identifying number shall be
assigned to each item or unit to facilitate
reference thereto.

(e) Statement of rules. The rules and
regulations of each tariff shall be clear,
explicit and definite, and except as
otherwise provided in this part, shall
contain:

(1) Such explanatory statements
regarding the fares, charges, rules or
other provisions contained in the tariff
as may be necessary to remove all doubt
as to their application.

(2) All of the terms, conditions, or
other provisions which affect the fares

or charges for air transportation named
in the tariff.

(3) All provisions and charges which
in any way increase or decrease the
amount to be paid by any passenger, or
which in any way increase or decrease
the value of the services rendered to the
passenger.

(f) Separate rules tariff. If desired,
rules and regulations may be published
in separate governing tariffs to the
extent authorized and in the manner
required by subpart G.

(9) Rules of limited application. A
rule affecting only a particular fare or
other provision in the tariff shall be
specifically referred to in connection
with such fare or other provision, and
such rule shall indicate that it is
applicable only in connection with such
fare or other provision. Such rule shall
not be published in a separate governing
rules tariff.

(h) Conflicting or duplicating rules
prohibited. The publication of rules or
regulations which duplicate or conflict
with other rules or regulations
published in the same or any other tariff
for account of the same carrier or
carriers and applicable to or in
connection with the same transportation
is prohibited.

(i) Each tariff shall include:

(1) A prominent D.O.T. or other
number identifying the tariff in the
sequence of tariffs published by the
carrier or issuing agent;

(2) The name of the issuing carrier or
agent;

(3) The cancellation of any tariffs
superseded by the tariff;

(4) A description of the tariff contents,
including geographic coverage;

(5) Identification by number of any
governing tariffs;

(6) The date on which the tariff is
issued,;

(7) The date on which the tariff
provisions will become effective; and

(8) the expiration date, if applicable to
the entire tariff.

Subpart D—Manner of Filing Tariffs

§221.30 Passenger fares and charges.

(a) Fares tariffs, including associated
data, shall be filed electronically in
conformity with subpart R. Associated
data includes arbitraries, footnotes,
routing numbers and fare class
explanations. See § 221.202(b)(8).

(b) Upon application by a carrier, the
Department’s Office of International
Aviation shall have the authority to
waive the electronic filing requirement
in this paragraph and in subpart R in
whole or in part, for a period up to one
year, and to permit, under such terms
and conditions as may be necessary to

carry out the purposes of this part, the
applicant carrier to file fare tariffs in a
paper format. Such waivers shall only
be considered where electronic filing,
compared to paper filing, is impractical
and will produce a significant economic
hardship for the carrier due to the
limited nature of the carrier’s operations
subject to the requirements of this part,
or other unusual circumstances. Paper
filings pursuant to this paragraph shall
normally conform to the requirements of
§221.195 and other applicable
requirements of this part.

§221.31 Rules and regulations governing
passenger fares and services.

(a) Tariff rules and regulations
governing passenger fares and services
other than those subject to §221.30 may
be filed electronically in conformity
with subpart R. Such filings shall
conform to criteria approved by the
Department’s Office of International
Aviation as provided in §221.180 and
shall contain at a minimum the
information required by §221.202(b)(9).

(b) Applications for special tariff
permission may be filed electronically,
as provided in §221.212.

(c) Tariff publications and
applications for special tariff permission
covered by paragraphs (a) and (b) of this
section may be filed in a paper format,
subject to the requirements of this part
and Department orders.

Subpart E—Contents of Tariff

§221.40 Specific requirements.

(a) In addition to the general
requirements in §221.20, the rules and
regulations of each tariff shall contain:

(1) Aircraft and seating. For
individually ticketed passenger service,
the name of each type of aircraft used
in rendering such service by
manufacturer model designation and a
description of the seating configuration
(or configurations if there are variations)
of each type of aircraft. Where fares are
provided for different classes or types of
passenger service (that is, first class,
coach, day coach, night coach, tourist,
economy or whatever other class or type
of service is provided under the tariff),
the tariff shall specify the type of
aircraft and the seating configuration
used on such aircraft for each class or
type of passenger service. When two or
more classes or types of passenger
service are performed in a single
aircraft, the seating configuration for
each type or class shall be stated and
described.

(2) Rule numbers. Each rule or
regulation shall have a separate
designation. The same designation shall
not be assigned to more than one rule
in the tariff.
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(3) Penalties. Where a rule provides a
charge in the nature of a penalty, the
rule shall state the exact conditions
under which such charge will be
imposed.

(4) Vague or indefinite provisions.
Rules and regulations shall not contain
indefinite statements to the effect that
traffic of any nature will be “‘taken only
by special arrangements’, or that
services will be performed or penalties
imposed “‘at carrier’s option”, or that
the carrier “‘reserves the right” to act or
to refrain from acting in a specified
manner, or other provisions of like
import; instead, the rules shall state
definitely what the carrier will or will
not do under the exact conditions stated
in the rules.

(5) Personal liability rules. Except as
provided in this part, no provision of
the Department’s regulations issued
under this part or elsewhere shall be
construed to require the filing of any
tariff rules stating any limitation on, or
condition relating to, the carrier’s
liability for personal injury or death. No
subsequent regulation issued by the
Department shall be construed to
supersede or modify this rule of
construction except to the extent that
such regulation shall do so in express
terms.

(6) Notice of limitation of liability for
death or injury under the Warsaw
Convention. Notwithstanding the
provisions of paragraph (a)(5) of this
section, each air carrier and foreign air
carrier shall publish in its tariffs a
provision stating whether it avails itself
of the limitation on liability to
passengers as provided in Article 22(1)
of the Warsaw Convention or whether it
has elected to agree to a higher limit of
liability by a tariff provision. Unless the
carrier elects to assume unlimited
liability, its tariffs shall contain a
statement as to the applicability and
effect of the Warsaw Convention,
including the amount of the liability
limit in dollars. Where applicable, a
statement advising passengers of the
amount of any higher limit of liability
assumed by the carrier shall be added.

(7) Extension of credit. Air carriers
and foreign air carriers shall not file
tariffs that set forth charges, rules,
regulations, or practices relating to the
extension of credit for payment of
charges applicable to air transportation.

(8) Individual carrier provisions
governing joint fares. Provisions
governing joint fares may be published
for account of an individual carrier
participating in such joint fares
provided that the tariff clearly indicates
how such individual carrier’s provisions
apply to the through transportation over
the applicable joint routes comprised of

such carrier and other carriers who
either do not maintain such provisions
or who maintain different provisions on
the same subject matter.

(9) Passenger property which cannot
lawfully be carried in the aircraft cabin.
Each air carrier shall set forth in its
tariffs governing the transportation of
persons, including passengers’ baggage,
charges, rules, and regulations
providing that such air carrier receiving
as baggage any property of a person
traveling in air transportation, which
property cannot lawfully be carried by
such person in the aircraft cabin by
reason of any Federal law or regulation,
shall assume liability to such person, at
a reasonable charge and subject to
reasonable terms and conditions, within
the amount declared to the air carrier by
such person, for the full actual loss or
damage to such property caused by such
air carrier.

(b) [Reserved]

§221.41 Routing.

(a) Required routing. The route or
routes over which each fare applies
shall be stated in the tariff in such
manner that the following information
can be definitely ascertained from the
tariff:

(1) The carrier or carriers performing
the transportation,

(2) The point or points of interchange
between carriers if the route is a joint
route (via two or more carriers),

(3) The intermediate points served on
the carrier’s or carriers’ routes
applicable between the origin and
destination of the fare and the order in
which such intermediate points are
served.

(b) Individually stated routings—
Method of publication. The routing
required by paragraph (a) of this section
shall be shown directly in connection
with each fare or charge for
transportation, or in a routing portion of
the tariff (following the fare portion of
the tariff), or in a governing routing
tariff. When shown in the routing
portion of the tariff or in a governing
routing tariff, the fare from each point
of origin to each point of destination
shall bear a routing number and the
corresponding routing numbers with
their respective explanations of the
applicable routings shall be arranged in
numerical order in the routing portion
of the tariff or in the governing routing
tariff.

Subpart F—Requirements Applicable
to All Statements of Fares and Charges

§221.50 Currency.

(a) Statement in United States
currency required. All fares and charges

shall be stated in cents or dollars of the
United States except as provided in
paragraph (b) of this section.

(b) Statements in both United States
and foreign currencies permitted. Fares
and charges applying between points in
the United States, on the one hand, and
points in foreign countries, on the other
hand, or applying between points in
foreign countries, may also be stated in
the currencies of foreign countries in
addition to being stated in United States
currency as required by paragraph (a) of
this section: Provided, that:

(1) The fares and charges stated in
currencies of countries other than the
United States are substantially
equivalent in value to the respective
fares and charges stated in cents or
dollars of the United States.

(2) Each record containing fares and
charges shall clearly indicate the
respective currencies in which the fares
and charges thereon are stated, and

(3) The fares and charges stated in
cents or dollars of the United States are
published separately from those stated
in currencies of other countries. This
shall be done in a systematic manner
and the fares and charges in the
respective currencies shall be published
in separate records.

§221.51 Territorial application.

(a) Specific points of origin and
destination. Except as otherwise
provided in this part, the specific points
of origin and destination from and to
which the fares apply shall be
specifically named directly in
connection with the respective fares.

(b) Directional application. A tariff
shall specifically indicate directly in
connection with the fares therein
whether they apply “from’ and *‘to” or
“between’’ the points named. Where the
fares apply in one direction, the terms
“From” and “To” shall be shown in
connection with the point of origin and
point of destination, respectively, and,
where the fares apply in both directions
between the points, the terms
“Between” and “And” shall be shown
in connection with the respective
points.

§221.52 Airport to airport application,
accessorial services.

Tariffs shall specify whether or not
the fares therein include services in
addition to airport-to-airport
transportation.

§221.53 Proportional fares.

(a) Definite application. Add-on fares
shall be specifically designated as ‘‘add-
on” fares on each page where they
appear.

(b) A tariff may provide that fares
from (or to) particular points shall be
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determined by the addition of add-ons
to, or the deduction of add-ons from,
fares therein which apply from (or to) a
base point. Provisions for the addition
or deduction of such add-ons shall be
shown either directly in connection
with the fare applying to or from the
base point or in a separate provision
which shall specifically name the base
point. The tariff shall clearly and
definitely state the manner in which
such add-ons shall be applied.

(c) Restrictions upon beyond points or
connecting carriers. If an add-on fare is
intended for use only on traffic
originating at and/or destined to
particular beyond points or is to apply
only in connection with particular
connecting carriers, such application
shall be clearly and explicitly stated
directly in connection with such add-on
fare.

§221.54 Fares stated in percentages of
other fares; other relationships prohibited.

(a) Fares for foreign air transportation
of persons or property shall not be
stated in the form of percentages,
multiples, fractions, or other
relationships to other fares except to the
extent authorized in paragraphs (b), (c),
and (d) of this section with respect to
passenger fares and baggage charges.

(b) A basis of fares for refund
purposes may be stated, by rule, in the
form of percentages of other fares.

(c) Transportation rates for the portion
of passengers’ baggage in excess of the
baggage allowance under the applicable
fares may be stated, by rule, as
percentages of fares.

(d) Children’s, infants’ and senior
citizen’s fares, may be stated, by rule, as
percentages of other fares published
specifically in dollars and cents
(hereinafter referred to as base fares):
Provided, that:

(1) Fares stated as percentages of base
fares shall apply from and to the same
points, via the same routes, and for the
same class of service and same type of
aircraft to which the applicable base
fares apply, and shall apply to all such
base fares in a fares tariff.

(2) Fares shall not be stated as
percentages of base fares for the purpose
of establishing fares applying from and
to points, or via routes, or on types of
aircraft, or for classes of service different
from the points, routes, types of aircraft,
or classes of service to which the base
fares are applicable.

§221.55 Conflicting or duplicating fares
prohibited.

The publication of fares or charges of
a carrier which duplicate or conflict
with the fares of the same carrier
published in the same or any other tariff

for application over the same route or
routes is hereby prohibited.

§221.56 Applicable fare when no through
local or joint fares.

Lowest combination fare applicable.
Where no applicable local or joint fare
is provided from point of origin to point
of destination over the route of
movement, whichever combination of
applicable fares provided over the route
of movement produces the lowest
charge shall be applicable, except that a
carrier may provide explicitly that a fare
cannot be used in any combination or in
a combination on particular traffic or
under specified conditions, provided
another combination is available.

Subpart G—Governing Tariffs

§221.60 When reference to governing
tariffs permitted.

(a) Reference to other tariffs
prohibited except as authorized. A tariff
shall not refer to nor provide that it is
governed by any other tariff, document,
or publication, or any part thereof,
except as specifically authorized by this

art.
g (b) Reference by fare tariff to
governing tariffs. A fare tariff may be
made subject to a governing tariff or
governing tariffs authorized by this
subpart: Provided, that reference to such
governing tariffs is published in the fare
tariff in the manner required by
§221.20(h).

(c) Participation in governing tariffs.
A fare tariff may refer to a separate
governing tariff authorized by this
subpart only when all carriers
participating in such fare tariff are also
shown as participating carriers in the
governing tariff: Provided, that:

(2) If such reference to a separate
governing tariff does not apply for
account of all participating carriers and
is restricted to apply only in connection
with local or joint fares applying over
routes consisting of only particular
carriers, only the carriers for whom such
reference is published are required to be
shown as participating carriers in the
governing tariff to which such qualified
reference is made.

(2) [Reserved].

(d) Maximum number of governing
tariffs. A single fare tariff shall not make
reference to conflicting governing tariffs.

§221.61 Rules and regulations governing
foreign air transportation.

Instead of being included in the fares
tariffs, the rules and regulations
governing foreign air transportation
required to be filed by §§221.20 and
221.30 and/or Department order which
do not govern the applicability of
particular fares may be filed in separate

governing tariffs, conforming to this
subpart. Governing rules tariffs shall
contain an index of rules.

§221.62 Explosives and other dangerous
or restricted articles.

Carriers may publish rules and
regulations governing the transportation
of explosives and other dangerous or
restricted articles in separate governing
tariffs, conforming to this subpart,
instead of being included in the fares
tariffs or in the governing rules tariff
authorized by §221.61. This separate
governing tariff shall contain no other
rules or governing provisions.

§221.63 Other types of governing tariffs.
Subject to approval of the
Department, carriers may publish other
types of governing tariffs not specified
in this subpart, such as routing guides.

Subpart H—Amendment of Tariffs

§221.70 Who may amend tariffs.

A tariff shall be amended only by the
carrier or agent who issued the tariff
(except as otherwise authorized in
subparts P and Q).

§221.71 Requirement of clarity and
specificity.

Amendments to tariffs shall identify
with specificity and clarity the material
being amended and the changes being
made. Amendments to paper tariffs
shall be accomplished by reissuing each
page upon which a change occurs with
the change made and identified by
uniform amendment symbols. Each
revised page shall identify and cancel
the previously effective page, show the
effective date of the previous page, and
show the intended effective date of the
revised page. Amendments in electronic
format shall conform to the
requirements of § 221.202 and other
applicable provisions of subpart R.

§221.72 Reinstating canceled or expired
tariff provisions.

Any fares, rules, or other tariff
provisions which have been canceled or
which have expired may be reinstated
only by republishing such provisions
and posting and filing the tariff
publications (containing such
republished provisions) on lawful
notice in the form and manner required
by this part.

Subpart I—Suspension of Tariff
Provisions by Department

§221.80 Effect of suspension by
Department.

(a) Suspended matter not to be used.
A fare, charge, or other tariff provision
which is suspended by the Department,
under authority of chapter 415 of the
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statute, shall not be used during the
period of suspension specified by the
Department’s order.

(b) Suspended matter not to be
changed. A fare, charge, or other tariff
provision which is suspended by the
Department shall not be changed in any
respect or withdrawn or the effective
date thereof further deferred except by
authority of an order or special tariff
permission of the Department.

(c) Suspension continues former
matter in effect. If a tariff publication
containing matter suspended by the
Department directs the cancellation of a
tariff or any portion thereof, which
contains fares, charges, or other tariff
provisions sought to be amended by the
suspended matter, such cancellation is
automatically suspended for the same
period insofar as it purports to cancel
any tariff provisions sought to be
amended by the suspended matter.

(d) Matter continued in effect not to
be changed. A fare, charge, or other
tariff provision which is continued in
effect as a result of a suspension by the
Department shall not be changed during
the period of suspension unless the
change is authorized by order or special
tariff permission of the Department,
except that such matter may be reissued
without change during the period of
suspension.

§221.81 Suspension supplement.

(a) Suspension supplement. Upon
receipt of an order of the Department
suspending any tariff publication in part
or in its entirety, the carrier or agent
who issued such tariff publication shall
immediately issue and file with the
Department a consecutively numbered
supplement for the purpose of
announcing such suspension.

(b) The suspension supplement shall
not contain an effective date and it shall
contain the suspension notice required
by paragraph (c) of this section.

(c) Suspension notice. The suspension
supplement shall contain a prominent
notice of suspension which shall:

(1) Indicate what particular fares,
charges, or other tariff provisions are
under suspension,

(2) State the date to which such tariff
matter is suspended,

(3) State the Department’s docket
number and order number which
suspended such tariff matter, and

(4) Give specific reference to the
tariffs (specifying their D.O.T. or other
identifying numbers), original or revised
records and paragraphs or provisions
which contain the fares, charges, or
other tariff provisions continued in
effect.

§221.82 Reissue of matter continued in
effect by suspension to be canceled upon
termination of suspension.

When tariff provisions continued in
effect by a suspension are reissued
during the period of such suspension,
the termination of the suspension and
the coming into effect of the suspended
matter will not accomplish the
cancellation of such reissued matter. In
such circumstances, prompt action shall
be taken by the issuing agent or carrier
to cancel such reissued provisions upon
the termination of the suspension in
order that they will not conflict with the
provisions formerly under suspension.

§221.83 Tariff must be amended to make
suspended matter effective.

(a) When the Department vacates an
order which suspended certain tariff
matter in full or in part, such matter will
not become effective until the
termination of the suspension period
unless the issuing agent or carrier
amends the pertinent tariffs in the
manner prescribed in this subpart
(except as provided in paragraph (b) of
this section).

(b) If the Department vacates its
suspension order prior to the original
published effective date of the tariff
provisions whose suspension is vacated,
such provisions will become effective
on their published effective date.

§221.84 Cancellation of suspended matter
subsequent to date to which suspended.

(a) Endeavor to cancel prior to
expiration of suspension period. When
an order of the Department requires the
cancellation of tariff provisions which
were suspended by the Department and
such cancellation is required to be made
effective on or before a date which is
after the date to which such tariff
provisions were suspended, the issuing
carrier or agent shall, if possible, make
the cancellation effective prior to the
date to which such tariff provisions
were suspended.

(b) When necessary to republish
matter continued in effect by
suspension. If suspended tariff
provisions become effective upon
expiration of their suspension period
and thereby accomplish the cancellation
of the tariff provisions continued in
effect by the suspension, the issuing
agent or carrier shall republish and
reestablish such canceled tariff
provisions effective simultaneously
with the cancellation of the suspended
provisions in compliance with the
Department’s order. The tariff
amendments which reestablish such
canceled tariff provisions shall bear
reference to this subpart and the
Department’s order.

Subpart J—Filing Tariff Publications
With Department

§221.90 Required notice.

(a) Statutory notice required. Unless
otherwise authorized by the Department
or specified in a bilateral agreement
between the United States and a foreign
country, all tariff filings shall be made
on the following schedule, whether or
not they effect any changes:

(1) At least 30 days before they are to
become effective, for tariffs stating a
passenger fare within the zone created
by section 41509(e) of the statute or
stating a rule that affects only such a
fare;

(2) At least 25 days before they are to
become effective, for matching tariffs
that are to become effective on the same
date as the tariff to be matched and that
meet competition as described in
§221.94(c)(1)(v); and

(3) At least 60 days before they are to
become effective, for all other tariffs.

(b) Computing number of days’ notice.
A tariff publication shall be deemed to
be filed only upon its actual receipt by
the Department, and the first day of any
required period of notice shall be the
day of actual receipt by the Department.

(c) Issued date. All tariff publications
must be received by the Department on
or before the designated issued date.

§221.91 Delivering tariff publications to
Department.

Tariff publications will be received
for filing only by delivery thereof to the
Department electronically, through
normal mail channels, or by delivery
thereof during established business
hours directly to that office of the
Department charged with the
responsibility of processing tariffs. No
tariff publication will be accepted by the
Department unless it is delivered free
from all charges, including claims for
postage.

§221.92 Number of copies required.

Two copies of each paper tariff, tariff
revision and adoption notice to be filed
shall be sent to the Office of
International Aviation, Department of
Transportation, Washington, DC 20428.
All such copies shall be included in one
package and shall be accompanied by a
letter of tariff transmittal.

§221.93 Concurrences or powers of
attorney not previously filed to accompany
tariff transmittal.

When a tariff is filed on behalf of a
carrier participating therein under
authority of its concurrence or power of
attorney, such concurrence or power of
attorney shall, if not previously filed
with the Department, be transmitted at
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the same time such tariff is submitted
for filing.

§221.94 Explanation and data supporting
tariff changes and new matter in tariffs.

When a tariff is filed with the
Department which contains new or
changed local or joint fares or charges
for foreign air transportation, or new or
changed classifications, rules,
regulations, or practices affecting such
fares or charges, or the value of the
service thereunder, the issuing air
carrier, foreign air carrier, or agent shall
submit with the filing of such tariff:

(a) An explanation of the new or
changed matter and the reasons for the
filing, including (if applicable) the basis
of rate making employed. Where a tariff
is filed pursuant to an intercarrier
agreement approved by the Department,
the explanation shall identify such
agreement by DOT Docket number, DOT
order of approval number, IATA
resolution number, or if none is
designated, then by other definite
identification. Where a tariff is filed on
behalf of a foreign air carrier pursuant
to a Government order, a copy of such
order shall be submitted with the tariff.

(b) Appropriate Economic data and/or
information in support of the new or
changed matter.

(c) Exceptions: (1) The requirement
for data and/or information in paragraph
(b) of this section will not apply to tariff
publications containing new or changed
matter which are filed:

(i) In response to Department orders
or specific policy pronouncements of
the Department directly related to such
new or changed matter;

(ii) Pursuant to an intercarrier
agreement approved by the Department
setting forth the fares, charges (or
specific formulas therefor) or other
matter: Provided that the changes are
submitted with the number of the DOT
order of approval and fully comply with
any conditions set forth in that order;

(iii) To the extent fares for scheduled
passenger service are within a statutory
or Department-established zone of fare
flexibility; and

(iv) To meet competition: Provided,
that

(A) Changed matter will be deemed to
have been filed to meet competition
only when it effects decreases in fares
or charges and/or increases the value of
service so that the level of the fares or
charges and the services provided will
be substantially similar to the level of
fares or charges and the services of a
competing carrier or carriers.

(B) New matter will be deemed to
have been filed to meet competition
only when it establishes or affects a fare
or charge and a service which will be

substantially similar to the fares or
charges and the services of a competing
carrier or carriers.

(C) When new or changed matter is
filed to meet competition over a portion
of the filing air carrier’s system and is
simultaneously made applicable to the
balance of the system, such matter,
insofar as it applies over the balance of
the system, will be deemed to be within
the exception in this paragraph (c)(1)(iv)
of this section only if such carrier
submits an explanation as to the
necessity of maintaining uniformity
over its entire system with respect to
such new or changed matter.

(D) In any case where new or changed
matter is filed to meet competition, the
filing carrier or agent must supply, as
part of the filing justification, the
complete tariff references which will
serve to identify the competing tariff
matter which the tariff purports to meet.
In such case the justification or
attachment shall state whether the new
or changed matter is identical to the
competing tariff matter which it
purports to meet or whether it
approximates the competing tariff
matter. If the new or changed matter is
not identical, the transmittal letter or
attachment shall contain a statement
explaining, in reasonable detail, the
basis for concluding that the tariff
publication being filed is substantially
similar to the competing tariff matter.

(2) [Reserved].

Subpart K—Auvailability of Tariff
Publications for Public Inspection

§221.100 Public notice of tariff
information.

Carriers must make tariff information
available to the general public, and in so
doing must comply with either:

(a) Sections 221.101, 221.102,
221.103, 221.104, 221.105, and 221.106,
or

(b) Sections 221.105, 221.106 and
221.107 of this subpart.

§221.101 Inspection at stations, offices, or
locations other than principal or general
office.

(a) Each carrier shall make available
for public inspection at each of its
stations, offices, or other locations at
which tickets for passenger
transportation are sold and which is in
charge of a person employed exclusively
by the carrier, or by it jointly with
another person, all tariffs applicable to
passenger traffic from or to the point
where such station, office, or location is
situated, including tariffs covering any
terminal services, charges, or practices
whatsoever, which apply to passenger
traffic from or to such point.

(b) A carrier will be deemed to have
complied with the requirement that it
“post” tariffs, if it maintains at each
station, office, or location a file in
complete form of all tariffs required to
be posted; and in the case of tariffs
involving passenger fares, rules, charges
or practices, notice to the passenger as
required in §221.105.

(c) Tariffs shall be posted by each
carrier party thereto no later than the
filed date designated thereon except that
in the case of carrier stations, offices or
locations situated outside the United
States, its territories and possessions,
the time shall be not later than five days
after the filed date, and except that a
tariff which the Department has
authorized to be filed on shorter notice
shall be posted by the carrier on like
notice as authorized for filing.

§221.102 Accessibility of tariffs to the
public.

Each file of tariffs shall be kept in
complete and accessible form.
Employees of the carrier shall be
required to give any desired information
contained in such tariffs, to lend
assistance to seekers of information
therefrom, and to afford inquirers
opportunity to examine any of such
tariffs without requiring the inquirer to
assign any reason for such desire.

§221.103 Notice of tariff terms.

Each carrier shall cause to be
displayed continuously in a
conspicuous public place at each
station, office, or location at which
tariffs are required to be posted, a notice
printed in large type reading as follows:

Public Inspection of Tariffs

All the currently effective passenger tariffs
to which this company is a party and all
passenger tariff publications which have
been issued but are not yet effective are on
file in this office, so far as they apply to
traffic from or to. (Here name the point.)
These tariffs may be inspected by any person
upon request and without the assignment of
any reason for such inspection. The
employees of this company on duty in this
office will lend assistance in securing
information from the tariffs.

In addition, a complete file of all tariffs of
this company, with indexes thereof, is
maintained and kept available for public
inspection at . (Here indicate the place or
places where complete tariff files are
maintained, including the street address, and
where appropriate, the room number.)

§221.105 Special notice of limited liability
for death or injury under the Warsaw
Convention.

(a)(1) In addition to the other
requirements of this subpart, each air
carrier and foreign air carrier which, to
any extent, avails itself of the limitation
on liability to passengers provided by
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the Warsaw Convention, shall, at the
time of delivery of the ticket, furnish to
each passenger whose transportation is
governed by the Convention and whose
place of departure or place of
destination is in the United States, the
following statement in writing:

Adbvice to International Passengers on
Limitations of Liability

Passengers embarking upon a journey
involving an ultimate destination or a stop in
a country other than the country of departure
are advised that the provisions of a treaty
known as the Warsaw Convention may be
applicable to their entire journey including
the portion entirely within the countries of
departure and destination. The Convention
governs and in most cases limits the liability
of carriers to passengers for death or personal
injury to approximately $10,000.

Additional protection can usually be
obtained by purchasing insurance from a
private company. Such insurance is not
affected by any limitation of the carrier’s
liability under the Warsaw Convention. For
further information please consult your
airline or insurance company representative.

(2) Provided, however, That when the
carrier elects to agree to a higher limit
of liability to passengers than that
provided in Article 22(1) of the Warsaw
Convention, such statement shall be
modified to reflect the higher limit. The
statement prescribed herein shall be
printed in type at least as large as 10-
point modern type and in ink
contrasting with the stock on:

(i) Each ticket;

(ii) A piece of paper either placed in
the ticket envelope with the ticket or
attached to the ticket; or

(iii) The ticket envelope.

(b) Each air carrier and foreign air
carrier which, to any extent, avails itself
of the limitation on liability to
passengers provided by the Warsaw
Convention, shall also cause to be
displayed continuously in a
conspicuous public place at each desk,
station, and position in the United
States which is in the charge of a person
employed exclusively by it or by it
jointly with another person, or by any
agent employed by such air carrier or
foreign air carrier to sell tickets to
passengers whose transportation may be
governed by the Warsaw Convention
and whose place of departure or
destination may be in the United States,
a sign which shall have printed thereon
the statement prescribed in paragraph
(a) of this section: Provided, however,
That an air carrier, except an air taxi
operator subject to part 298 of this
subchapter, or foreign air carrier which
provides a higher limitation of liability
than that set forth in the Warsaw
Convention and has signed a
counterpart of the agreement among

carriers providing for such higher limit,
which agreement was approved by the
Civil Aeronautics Board by Order E—
23680, dated May 13, 1966 (31 FR 7302,
May 19, 1966), may use the alternate
form of notice set forth in the proviso to
§221.106(a) of this chapter in full
compliance with the posting
requirements of this paragraph. And
provided further, That an air taxi
operator subject to part 298 of this
subchapter, which provides a higher
limitation of liability than that set forth
in the Warsaw Convention and has
signed a counterpart of the agreement
among carriers providing for such
higher limit, which agreement was
approved by the Civil Aeronautics
Board by Order E-23680, dated May 13,
1966 (31 FR 7302, May 19, 1966), may
use the following notice in the manner
prescribed by this paragraph in full
compliance with the posting
requirements of this paragraph. Such
statements shall be printed in bold faced
type at least one-fourth of an inch high.

Advice to International Passengers on
Limitation of Liability

Passengers traveling to or from a foreign
country are advised that airline liability for
death or personal injury and loss or damage
to baggage may be limited by the Warsaw
Convention and tariff provisions. See the
notice with your ticket or contact your airline
ticket office or travel agent for further
information.

§221.106 Notice of limited liability for
baggage; alternative consolidated notice of
liability limitations.

(2)(1) Each air carrier and foreign air
carrier which, to any extent, avails itself
of limitations on liability for loss of,
damage to, or delay in delivery of
baggage shall cause to be displayed
continuously in a conspicuous public
place at each desk, station, and position
in the United States which is in the
charge of a person employed exclusively
by it or by it jointly with another
person, or by any agent employed by
such air carrier or foreign air carrier to
sell tickets to persons or accept baggage
for checking, a sign which shall have
printed thereon the following statement:

Notice of Limited Liability for Baggage

For most international travel (including
domestic portions of international journeys)
liability for loss, delay, or damage to baggage
is limited to approximately $9.07 per pound
for checked baggage and $400 per passenger
for unchecked baggage unless a higher value
is declared and an extra charge is paid.
Special rules may apply for valuables.
Consult your carrier for details.

(2) Provided, however, that an air
carrier or foreign air carrier which
provides a higher limitation of liability
for death or personal injury than that set

forth in the Warsaw Convention and has
signed a counterpart of the agreement
approved by the Civil Aeronautics
Board by Order E-23680, dated May 13,
1966 (31 FR 7302, May 19, 1966), may
use the following notice in full
compliance with the posting
requirements of this paragraph and of
§221.105(b):

Advice to Passengers on Limitations of
Liability

Airline liability for death or personal
injury may be limited by the Warsaw
Convention and tariff provisions in the case
of travel to or from a foreign country.

For most international travel (including
domestic portions of international journeys)
liability for loss, delay or damage to baggage
is limited to approximately $9.07 per pound
for checked baggage and $400 per passenger
for unchecked baggage unless a higher value
is declared and an extra charge is paid.
Special rules may apply to valuable articles.

See the notice with your tickets or consult
your airline or travel agent for further
information.

(3) Provided, however, That carriers
may include in the notice the
parenthetical phrase ““($20.00 per kilo)”
after the phrase “$9.07 per pound” in
referring to the baggage liability
limitation for most international travel.
Such statements shall be printed in
bold-face type at least one-fourth of an
inch high and shall be so located as to
be clearly visible and clearly readable to
the traveling public.

(b)(1) Each air carrier and foreign air
carrier which, to any extent, avails itself
of limitations of liability for loss of,
damage to, or delay in delivery of,
baggage shall include on or with each
ticket issued in the United States or in
a foreign country by it or its authorized
agent, the following notice printed in at
least 10 point type:

Notice of Baggage Liability Limitations

For most international travel (including
domestic portions of international journeys)
liability for loss, delay, or damage to baggage
is limited to approximately $9.07 per pound
for checked baggage and $400 per passenger
for unchecked baggage unless a higher value
is declared in advance and additional charges
are paid. Excess valuation may not be
declared on certain types of valuable articles.
Carriers assume no liability for fragile or
perishable articles. Further information may
be obtained from the carrier.

(2) Provided, however, that carriers
may include in their ticket notice the
parenthetical phrase *“($20.00 per kilo)”
after the phrase “$9.07 per pound” in
referring to the baggage liability
limitation for most international travel.

(c) It shall be the responsibility of
each carrier to insure that travel agents
authorized to sell air transportation for
such carrier comply with the notice
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provisions of paragraphs (a) and (b) of
this section.

(d) Any air carrier or foreign air
carrier subject to the provisions of this
section which wishes to use a notice of
limited liability for baggage of its own
wording, but containing the substance
of the language prescribed in paragraphs
(a) and (b) of this section may substitute
a notice of its own wording upon
approval by the Department.

(e) The requirements as to time and
method of delivery of the notice
(including the size of type) specified in
paragraphs (a) and (b) of this section
and the requirement with respect to
travel agents specified in paragraph (c)
may be waived by the Department upon
application and showing by the carrier
that special and unusual circumstances
render the enforcement of the
regulations impractical and unduly
burdensome and that adequate
alternative means of giving notice are
employed.

(f) Applications for relief under
paragraphs (d) and (e) of this section
shall be filed with the Department’s
Office of International Aviation not later
than 15 days before the date on which
such relief is requested to become
effective.

(9) Notwithstanding any other
provisions of this section, no air taxi
operator subject to part 298 of this
subchapter shall be required to give the
notices prescribed in this section, either
in its capacity as an air carrier or in its
capacity as an agent for an air carrier or
foreign air carrier.

§221.107 Notice of contract terms.

(a) Terms incorporated in the contract
of carriage. (1) A ticket, or other written
instrument that embodies the contract of
carriage for foreign air transportation
shall contain or be accompanied by
notice to the passenger as required in
paragraphs (b) and (d) of this section.

(2) Each carrier shall make the full
text of all terms that are incorporated in
a contract of carriage readily available
for public inspection at each airport or
other ticket sales office of the carrier:
Provided, That the medium, i.e., printed
or electronic, in which the incorporated
terms and conditions are made available
to the consumer shall be at the
discretion of the carrier.

(3) Each carrier shall display
continuously in a conspicuous public
place at each airport or other ticket sales
office of the carrier a notice printed in
large type reading as follows:

Explanation of Contract Terms

All passenger (and/or cargo as applicable)
contract terms incorporated into the contract
of carriage to which this company is a party

are available in this office. These provisions
may be inspected by any person upon request
and for any reason. The employees of this
office will lend assistance in securing
information, and explaining any terms.

In addition, a file of all tariffs of this
company, with indexes thereof, from which
incorporated contract terms may be obtained
is maintained and kept available for public
inspection at. (Here indicate the place or
places where tariff files are maintained,
including the street address and, where
appropriate, the room number.)

(4) Each carrier shall provide to the
passenger a complete copy of the text of
any/all terms and conditions applicable
to the contract of carriage, free of charge,
immediately, if feasible, or otherwise
promptly by mail or other delivery
service, upon request at any airport or
other ticket sales office of the carrier. In
addition, all other locations where the
carrier’s tickets may be issued shall
have available at all times, free of
charge, information sufficient to enable
the passenger to request a copy of such
term(s).

(b) Notice of incorporated terms. Each
carrier and ticket agent shall include on
or with a ticket or other written
instrument given to the passenger, that
embodies the contract of carriage, a
conspicuous notice that:

(1) The contract of carriage may
incorporate terms and conditions by
reference; passengers may inspect the
full text of each applicable incorporated
term at any of the carrier’s airport
locations or other ticket sales offices of
the carrier; and passengers, shippers
and consignees have the right to receive,
upon request at any airport or other
ticket sales office of the carrier, a free
copy of the full text of any/all such
terms by mail or other delivery service;

(2) The incorporated terms may
include, among others, the terms shown
in paragraphs (b)(2) (i) through (iv) of
this section. Passengers may obtain a
concise and immediate explanation of
the terms shown in paragraphs (b)(2) (i)
through (iv) of this section from any
location where the carrier’s tickets are
sold.

(i) Limits on the carrier’s liability for
personal injury or death of passengers
(subject to §221.105), and for loss,
damage, or delay of goods and baggage,
including fragile or perishable goods.

(ii) Claim restrictions, including time
periods within which passengers must
file a claim or bring an action against
the carrier for its acts or omissions or
those of its agents.

(iii) Rules about re-confirmations or
reservations, check-in times, and refusal
to carry.

(iv) Rights of the carrier and
limitations concerning delay or failure
to perform service, including schedule

changes, substitution of alternate carrier
or aircraft, and rerouting.

(c) Explanation of incorporated terms.
Each carrier shall ensure that any
passenger can obtain from any location
where its tickets are sold or any similar
documents are issued, a concise and
immediate explanation of any term
incorporated concerning the subjects
listed in paragraph (b)(2) or identified in
paragraph (d) of this section.

(d) Direct notice of certain terms. A
passenger must receive conspicuous
written notice, on or with the ticket, or
other similar document, of the salient
features of any terms that restrict
refunds of the price of the
transportation, impose monetary
penalties on customers, or permit a
carrier to raise the price or impose more
restrictive conditions of contract after
issuance of the ticket.

§221.108 Transmission of tariff filings to
subscribers.

(a) Each carrier required to file tariffs
in accordance with this part shall make
available to any person so requesting a
subscription service as described in
paragraph (b) of this section for its
passenger tariffs issued by it or by a
publishing agent on its behalf.

(b) Under the required subscription
service one copy of each new tariff
publication, including the justification
required by §221.94, must be
transmitted to each subscriber thereto
by first-class mail (or other equivalent
means agreed upon by the subscriber)
not later than one day following the
time the copies for official filing are
transmitted to the Department. The
subscription service described in this
section shall not preclude the offering of
additional types of subscription services
by carriers or their agents.

(c) The carriers or their publishing
agents at their option may establish a
charge for providing the required
subscription service to subscribers:
Provided, That the charge may not
exceed a reasonable estimate of the
added cost of providing the service.

Subpart L—Rejection of Tariff
Publications

§221.110 Department’s authority to reject.

The Department may reject any tariff
which is not consistent with section
41504 of the statute, with the
regulations in this part, or with
Department orders.

§221.111 Notification of rejection.

When a tariff is rejected, the issuing
carrier or agent thereof will be notified
electronically or in writing that the tariff
is rejected and of the reason for such
rejection.
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§221.112 Rejected tariff is void and must
not be used.

A tariff rejected by the Department is
void and is without any force or effect
whatsoever. Such rejected tariff must
not be used.

Subpart M—Special Tariff Permission
to File on Less Than Statutory Notice

§221.120 Grounds for approving or
denying Special Tariff Permission
applications.

(a) General authority. The Department
may permit changes in fares, charges or
other tariff provisions on less than the
statutory notice required by section
41505 of the statute.

(b) Grounds for approval. The
following facts and circumstances
constitute some of the grounds for
approving applications for Special Tariff
Permission in the absence of other facts
and circumstances warranting denial:

(1) Clerical or typographical errors.
Clerical or typographical errors in tariffs
constitute grounds for approving
applications for Special Tariff
Permission to file on less than statutory
notice the tariff changes necessary to
correct such errors. Each application for
Special Tariff Permission based on such
grounds shall plainly specify the errors
and contain a complete statement of all
the attending facts and circumstances,
and such application shall be presented
to the Department with reasonable
promptness after issuance of the
defective tariff.

(2) Rejection caused by clerical or
typographical errors or unintelligibility.
Rejection of a tariff caused by clerical or
typographical errors constitute grounds
for approving applications for Special
Tariff Permission to file on less than
statutory notice, effective not earlier
than the original effective dates in the
rejected tariff, all changes contained in
the rejected tariff but with the errors
corrected. Each application for the grant
of Special Tariff Permission based on
such grounds shall plainly specify the
errors and contain a complete statement
of all the attending facts and
circumstances, and such application
shall be filed with the Department
within five days after receipt of the
Department’s notice of rejection.

(3) Newly authorized transportation.
The fact that the Department has newly
authorized a carrier to perform foreign
air transportation constitutes grounds
for approving applications for Special
Tariff Permission to file on less than
statutory notice the fares, rates, and
other tariff provisions covering such
newly authorized transportation.

(4) The fact that a passenger fare is
within a statutory or Department-

established zone of fare flexibility
constitutes grounds for approving an
application for Special Tariff Permission
to file a tariff stating that fare and any
rules affecting them exclusively, on less
than statutory notice. The Department’s
policy on approving such applications
is set forth in §399.35 of this chapter.

(5) Lowered fares and charges. The
prospective lowering of fares or charges
to the traveling public constitutes
grounds for approving an application for
Special Tariff Permission to file on less
than statutory notice a tariff stating the
lowered fares or charges and any rules
affecting them exclusively. However,
the Department will not approve the
application if the proposed tariff raises
significant questions of lawfulness, as
set forth in §399.35 of this chapter.

(c) Filing notice required by formal
order. When a formal order of the
Department requires the filing of tariff
matter on a stated number of days’
notice, an application for Special Tariff
Permission to file on less notice will not
be approved. In any such instance a
petition for modification of the order
should be filed in the formal docket.

§221.121 How to prepare and file
applications for Special Tariff Permission.

(a) Form. Each application for Special
Tariff Permission to file a tariff on less
than statutory notice shall conform to
the requirements of §221.212 if filed
electronically.

(b) Number of paper copies and place
of filing. For paper format applications,
the original and one copy of each such
application for Special Tariff
Permission, including all exhibits
thereto and amendments thereof, shall
be sent to the Office of International
Aviation, Department of Transportation,
Washington, DC 20590.

(c) Who may make application.
Applications for Special Tariff
Permission to file fares, or other tariff
provisions on less than statutory notice
shall be made only by the issuing carrier
or agent authorized to issue and file the
proposed tariff. Such application by the
issuing carrier or agent will constitute
application on behalf of all carriers
participating in the proposed fares, or
other tariff provisions.

(d) When notice is required. Notice in
the manner set forth in paragraph (e) of
this section is required when a carrier
files an application for Special Tariff
Permission:

(1) To offer passenger fares that would
be outside a Department-established
zone of price flexibility or, in markets
for which the Department has not
established such a zone, outside the
statutory zone of price flexibility; or

(2) To file any price increase or rule
change that the carrier believes is likely
to be controversial.

(e) Form of notice. When notice of
filing of a Special Tariff Permission
application affecting passenger fares is
required by paragraph (d) of this
section, the carrier shall, when it files
the application, give immediate
telegraphic notice or other notice
approved by the Office of International
Aviation, to all certificated and foreign
route carriers authorized to provide
nonstop or one-stop service in the
markets involved, and to civic parties
that would be substantially affected.
The application shall include a list of
the parties notified.

§221.122 Special Tariff Permission to be
used in its entirety as granted.

Each Special Tariff Permission to file
fares, or other tariff provisions on less
than statutory notice shall be used in its
entirety as granted. If it is not desired to
use the permission as granted, and
lesser or more extensive or different
permission is desired, a new application
for Special Tariff Permission
conforming with §221.121 in all
respects and referring to the previous
permission shall be filed.

§221.123 Re-use of Special Tariff
Permission when tariff is rejected.

If a tariff containing matter issued
under Special Tariff Permission is
rejected, the same Special Tariff
Permission may be used in a tariff
issued in lieu of such rejected tariff
provided that such re-use is not
precluded by the terms of the Special
Tariff Permission, and is made within
the time limit thereof or within seven
days after the date of the Department’s
notice of rejection, whichever is later,
but in no event later than fifteen days
after the expiration of the time limit
specified in the Special Tariff
Permission.

Subpart N—Waiver of Tariff
Regulations

§221.130 Applications for waiver of tariff
regulations.

Applications for waiver or
modification of any of the requirements
of this part 221 or for modification of
chapter 415 of the statute with respect
to the filing and posting of tariffs shall
be made by the issuing carrier or issuing
agent.

§221.131 Form of application for waivers.
Applications for waivers shall be in
the form of a letter addressed to the
Office of International Aviation,
Department of Transportation
Washington, DC 20590, and shall:
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(a) Specify (by section and paragraph)
the particular regulation which the
applicant desires the Department to
waive.

(b) Show in detail how the proposed
provisions will be shown in the tariff
under authority of such waiver if
granted (submitting exhibits of the
proposed provision where necessary to
clearly show this information).

(c) Set forth all facts and
circumstances on which the applicant
relies as warranting the Department’s
granting the authority requested. No
tariff or other documents shall be filed
pursuant to such application prior to the
Department’s granting the authority
requested.

Subpart O—Giving and Revoking
Concurrences to Carriers

§221.140 Method of giving concurrence.

(a) A concurrence prepared in a
manner acceptable to the Office of
International Aviation shall be used by
a carrier to give authority to another
carrier to issue and file with the
Department tariffs which contain joint
fares or charges, including provisions
governing such fares or charges,
applying to, from, or via points served
by the carrier giving the concurrence. A
concurrence shall not be used as
authority to file joint fares or charges in
which the carrier to whom the
concurrence is given does not
participate, and it shall not be used as
authority to file local fares or charges.

(b) Number of copies. Each
concurrence shall be prepared in
triplicate. The original of each
concurrence shall be filed with the
Department, the duplicate thereof shall
be given to the carrier in whose favor
the concurrence is issued, and the third
copy shall be retained by the carrier
who issued the concurrence.

(c) Conflicting authority to be
avoided. Care should be taken to avoid
giving authority to two or more carriers
which, if used, would result in
conflicting or duplicate tariff provisions.

§221.141 Method of revoking
concurrence.

(a) A concurrence may be revoked by
filing with the Department a Notice of
Revocation of Concurrence prepared in
a form acceptable to the Office of
International Aviation.

(b) Sixty days’ notice required. Such
Notice of Revocation of Concurrence
shall be filed on not less than sixty days’
notice to the Department. A Notice of
Revocation of Concurrence will be
deemed to be filed only upon its actual
receipt by the Department, and the
period of notice shall commence to run
only from such actual receipt.

(c) Number of copies. Each Notice of
Revocation of Concurrence shall be
prepared in triplicate. The original
thereof shall be filed with the
Department and, at the same time that
the original is transmitted to the
Department, the duplicate thereof shall
be sent to the carrier to whom the
concurrence was given. The third copy
shall be retained by the carrier issuing
such notice.

(d) Amendment of tariffs when
concurrence revoked. When a
concurrence is revoked, a corresponding
amendment of the tariff or tariffs
affected shall be made by the issuing
carrier of such tariffs, on not less than
statutory notice, to become effective not
later than the effective date stated in the
Notice of Revocation of Concurrence. In
the event of failure to so amend the
tariff or tariffs, the provisions therein
shall remain applicable until lawfully
canceled.

§221.142 Method of withdrawing portion
of authority conferred by concurrence.

If a carrier desires to issue a
concurrence conferring less authority
than a previous concurrence given to
the same carrier, the new concurrence
shall not direct the cancellation of such
previous concurrence. In such
circumstances, such previous
concurrence shall be revoked by issuing
and filing a Notice of Revocation of
Concurrence in a form acceptable to the
Office of International Aviation. Such
revocation notice shall include
reference to the new concurrence.

Subpart P—Giving and Revoking
Powers of Attorney to Agents

§221.150 Method of giving power of
attorney.

(a) Prescribed form of power of
attorney. A power of attorney prepared
in accordance with a form acceptable to
the Office of International Aviation shall
be used by a carrier to give authority to
an agent and (in the case of the agent
being an individual) such agent’s
alternate to issue and file with the
Department tariffs which contain local
or joint fares or charges, including
provisions governing such fares or
charges, applicable via and for account
of such carrier. Agents may be only
natural persons or corporations (other
than incorporated associations of air
carriers). The authority conferred in a
power of attorney may not be delegated
to any other person.

(b) Designation of tariff issuing person
by corporate agent. When a corporation
has been appointed as agent it shall
forward to the Department a certified
excerpt of the minutes of the meeting of

its Board of Directors designating by
name and title the person responsible
for issuing tariffs and filing them with
the Department. Only one such person
may be designated by a corporate agent,
and the title of such designee shall not
contain the word "Agent”. When such
a designee is replaced the Department
shall be immediately notified in like
manner of his successor. An officer or
employee of an incorporated tariff-
publishing agent may not be authorized
to act as tariff agent in his/her
individual capacity. Every tariff issued
by a corporate agent shall be issued in
its name as agent.

(c) Number of copies. Each power of
attorney shall be prepared in triplicate.
The original of each power of attorney
shall be filed with the Department, the
duplicate thereof shall be given to the
agent in whose favor the power of
attorney is issued, and the third copy
shall be retained by the carrier who
issued the power of attorney.

(d) Conflicting authority prohibited. In
giving powers of attorney, carriers shall
not give authority to two or more agents
which, if used, would result in
conflicting or duplicate tariff provisions.

§221.151 Method of revoking power of
attorney.

(a) A power of attorney may be
revoked only by filing with the
Department in the manner specified in
this section a Notice of Revocation of
Power of Attorney in a form acceptable
to the Office of International Aviation.

(b) Sixty days’ notice required. Such
Notice of Revocation of Power of
Attorney shall be filed on not less than
sixty days’ notice to the Department. A
Notice of Revocation of Power of
Attorney will be deemed to be filed only
upon its actual receipt by the
Department, and the period of notice
shall commence to run only from such
actual receipt.

(c) Number of copies. Each Notice of
Revocation of Power of Attorney shall
be prepared in triplicate. The original
thereof shall be filed with the
Department and, at the same time that
the original is transmitted to the
Department, the duplicate thereof shall
be sent to the agent in whose favor the
power of attorney was issued (except, if
the alternate agent has taken over the
tariffs, the duplicate of the Notice of
Revocation of Power of Attorney shall
be sent to the alternate agent). The third
copy of the notice shall be retained by
the carrier.

(d) Amendment of tariffs when power
of attorney is revoked. When a power of
attorney is revoked, a corresponding
amendment of the tariff or tariffs
affected shall be made by the issuing
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agent of such tariffs, on not less than
statutory notice, to become effective not
later than the effective date stated in the
Notice of Revocation of Power of
Attorney. In the event of failure to so
amend the tariff or tariffs, the provisions
therein shall remain applicable until
lawfully canceled.

§221.152 Method of withdrawing portion
of authority conferred by power of attorney.

If a carrier desires to issue a power of
attorney conferring less authority than a
previous power of attorney issued in
favor of the same agent, the new power
of attorney shall not direct the
cancellation of such previous power of
attorney. In such circumstances, such
previous power of attorney shall be
revoked by issuing and filing a Notice
of Revocation of Power of Attorney in a
form acceptable to the Office of
International Aviation. Such revocation
notice shall include reference to the
new power of attorney.

Subpart Q—Adoption Publications
Required to Show Change in Carrier’s
Name or Transfer of Operating Control

§221.160 Adoption notice.

(a) When the name of a carrier is
changed or when its operating control is
transferred to another carrier (including
another company which has not
previously been a carrier), the carrier
which will thereafter operate the
properties shall immediately issue, file
with the Department, and post for
public inspection, an adoption notice in
a form and containing such information
as is approved by the Office of
International Aviation. (The carrier
under its former name or the carrier
from whom the operating control is
transferred shall be referred to in this
subpart as the “former carrier”, and the
carrier under its new name or the
carrier, company, or fiduciary to whom
the operating control is transferred shall
be referred to in this subpart as the
‘“‘adopting carrier’.)

(b) The adoption notice shall be
prepared, filed, and posted as a tariff.
The adoption notice shall be issued and
filed by the adopting carrier and not by
an agent.

(c) Copies to be sent to agents and
other carriers. At the same time that the
adoption notice is transmitted to the
Department for filing, the adopting
carrier shall send copies of such
adoption notice to each agent and
carrier to whom the former carrier has
given a power of attorney or
concurrence. (See §221.163.)

§221.161 Notice of adoption to be filed in
former carrier’s tariffs.

At the same time that the adoption
notice is issued, posted, and filed
pursuant to § 221.160, the adopting
carrier shall issue, post and file with the
Department a notice in each effective
tariff issued by the former carrier
providing specific notice of the
adoption in a manner authorized by the
Office of International Aviation and
which shall contain no matter other
than that authorized.

§221.162 Receiver shall file adoption
notices.

A receiver shall, immediately upon
assuming control of a carrier, issue and
file with the Department an adoption
notices as prescribed by §8221.160 and
221.161 and shall comply with the
requirements of this subpart.

§221.163 Agents’ and other carriers’
tariffs shall reflect adoption.

If the former carrier is shown as a
participating carrier under concurrence
in tariffs issued by other carriers or is
shown as a participating carrier under
power of attorney in tariffs issued by
agents, the issuing carriers and agents of
such tariffs shall, upon receipt of the
adoption notice, promptly file on
statutory notice the following
amendments to their respective tariffs:

(a) Cancel the name of the former
carrier from the list of participating
carriers.

(b) Add the adopting carrier (in
alphabetical order) to the list of
participating carriers. If the adopting
carrier already participates in such
tariff, reference to the substitution
notice shall be added in connection
with such carrier’s name in the list of
participating carriers.

§221.164 Concurrences or powers of
attorney to be reissued.

(a) Adopting carrier shall reissue
adopted concurrences and powers of
attorney. Within a period of 120 days
after the date on which the change in
name or transfer of operating control
occurs, the adopting carrier shall reissue
all effective powers of attorney and
concurrences of the former carrier by
issuing and filing new powers of
attorney and concurrences, in the
adopting carrier’s name, which shall
direct the cancellation of the respective
powers of attorney and concurrences of
the former carrier. The adopting carrier
shall consecutively number its powers
of attorney and concurrences in its own
series of power of attorney numbers and
concurrence numbers (commencing
with No. 1 in each series if it had not
previously filed any such instruments
with the Department), except that a

receiver or other fiduciary shall
consecutively number its powers of
attorney or concurrences in the series of
the former carrier. The cancellation
reference shall show that the canceled
power of attorney or concurrence was
issued by the former carrier.

(b) If such new powers of attorney or
concurrences confer less authority than
the powers of attorney or concurrences
which they are to supersede, the new
issues shall not direct the cancellation
of the former issues; in such instances,
the provisions of §221.142 and 221.152
shall be observed. Concurrences and
powers of attorney which will not be
replaced by new issues shall be revoked
in the form and manner and upon the
notice required by 8§221.141 and
221.151.

(c) Reissue of other carriers’
concurrences issued in favor of former
carrier. Each carrier which has given a
concurrence to a carrier whose tariffs
are subsequently adopted shall reissue
the concurrence in favor of the adopting
carrier. If the carrier which issued the
concurrence to the former carrier desires
to revoke it or desires to replace it with
a concurrence conferring less authority,
the provisions of §§221.141 and
221.142 shall be observed.

§221.165 Cessation of operations without
successor.

If a carrier ceases operations without
having a successor, it shall:

(a) File a notice in each tariff of its
own issue and cancel such tariff in its
entirety.

(b) Revoke all powers of attorney and
concurrences which it has issued.

Subpart R—Electronically Filed Tariffs

§221.170 Applicability of the subpart.

(a) Every air carrier and foreign air
carrier shall file its international
passenger fares tariffs consistent with
the provisions of this subpart, and part
221 generally. Additionally, any air
carrier and any foreign air carrier may
file its international passenger rules
tariffs electronically in machine-
readable form as an alternative to the
filing of printed paper tariffs as
provided for elsewhere in part 221. This
subpart applies to all carriers and tariff
publishing agents and may be used by
either if the carrier or agent complies
with the provisions of subpart R. Any
carrier or agent that files electronically
under this subpart must transmit to the
Department the remainder of the tariff
in a form consistent with part 221,
subparts A through Q, on the same day
that the electronic tariff would be
deemed received under §221.190(b).

(b) To the extent that subpart R is
inconsistent with the remainder of part
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221, subpart R shall govern the filing of
electronic tariffs. In all other respects,
part 221 remains in full force and effect.

§221.180 Requirements for electronic
filing of tariffs.

(a) No carrier or filing agent shall file
an electronic tariff unless, prior to filing,
it has signed a maintenance agreement
or agreements, furnished by the
Department of Transportation, for the
maintenance and security of the on-line
tariff database.

(b) No carrier or agent shall file an
electronic tariff unless, prior to filing, it
has submitted to the Department’s
Office of International Aviation, Pricing
and Multilateral Affairs Division, and
received approval of, an application
containing the following commitments:

(1) The filer shall file tariffs
electronically only in such format as
shall be agreed to by the filer and the
Department. (The filer shall include
with its application a proposed format
of tariff. The filer shall also submit to
the Department all information
necessary for the Department to
determine that the proposed format will
accommodate the data elements set
forth in §221.202.)

(2) The filer shall provide, maintain
and install in the Public Reference
Room at the Department (as may be
required from time to time) one or more
CRT devices and printers connected to
its on-line tariff database. The filer shall
be responsible for the transportation,
installation, and maintenance of this
equipment and shall agree to indemnify
and hold harmless the Department and
the U.S. Government from any claims or
liabilities resulting from defects in the
equipment, its installation or
maintenance.

(3) The filer shall provide public
access to its on-line tariff database, at
Departmental headquarters, during
normal business hours.

(4) The access required at
Departmental headquarters by this
subpart shall be provided at no cost to
the public or the Department.

(5) The filer shall provide the
Department access to its on-line tariff
database 24 hours a day, 7 days a week,
except, that the filer may bring its
computer down between 6:00 a.m. and
6:00 p.m. Eastern Standard Time or
Eastern Daylight Saving Time, as the
case may be, on Sundays, when
necessary, for maintenance or for
operational reasons.

(6) The filer shall ensure that the
Department shall have the sole ability to
approve or disapprove electronically
any tariff filed with the Department and
the ability to note, record and retain
electronically the reasons for approval

or disapproval. The carrier or agent
shall not make any changes in data or
delete data after it has been transmitted
electronically, regardless of whether it is
approved, disapproved, or withdrawn.
The filer shall be required to make data
fields available to the Department in any
record which is part of the on-line tariff
database.

(7) The filer shall maintain all fares
and rules filed with the Department and
all Departmental approvals,
disapprovals and other actions, as well
as all Departmental notations
concerning such approvals,
disapprovals or other actions, in the on-
line tariff database for a period of two
(2) years after the fare or rule becomes
inactive. After this period of time, the
carrier or agent shall provide the
Department, free of charge, with a copy
of the inactive data on a machine-
readable tape or other mutually
acceptable electronic medium.

(8) The filer shall ensure that its on-
line tariff database is secure against
destruction or alteration (except as
authorized by the Department), and
against tampering.

(9) Should the filer terminate its
business or cease filing tariffs, it shall
provide to the Department on a
machine-readable tape or any other
mutually acceptable electronic medium,
contemporaneously with the cessation
of such business, a complete copy of its
on-line tariff database.

(10) The filer shall furnish to the
Department, on a daily basis, on a
machine-readable tape or any other
mutually acceptable electronic medium,
all transactions made to its on-line tariff
database.

(11) The filer shall afford any
authorized Departmental official full,
free, and uninhibited access to its
facilities, databases, documentation,
records, and application programs,
including support functions,
environmental security, and accounting
data, for the purpose of ensuring
continued effectiveness of safeguards
against threats and hazards to the
security or integrity of its electronic
tariffs, as defined in this subpart.

(12) The filer must provide a field in
the Government Filing File for the
signature of the approving U.S.
Government Official through the use of
a Personal Identification Number (PIN).

(13) The filer shall provide a leased
dedicated data conditioned circuit with
sufficient capacity (not less than 28.8K
baud rate) to handle electronic data
transmissions to the Department.
Further, the filer must provide for a
secondary or a redundancy circuit in the
event of the failure of the dedicated
circuit. The secondary or redundancy

circuit must be equal to or greater than
14.4K baud rate. In the event of a failure
of the primary circuit the filer must
notify the Chief of the Pricing and
Multilateral Affairs Division of the
Department’s Office of International
Aviation, as soon as possible, after the
failure of the primary circuit, but not
later than two hours after failure, and
must provide the name of the contact
person at the telephone company who
has the responsibility for dealing with
the problem.

(c) Each time a filer’s on-line tariff
database is accessed by any user during
the sign-on function the following
statement shall appear:

The information contained in this system
is for informational purposes only, and is a
representation of tariff data that has been
formally submitted to the Department of
Transportation in accordance with applicable
law or a bilateral treaty to which the U.S.
Government is a party.

§221.190 Time for filing and computation
of time periods.

(a) A tariff, or revision thereto, or a
special tariff permission application
may be electronically filed with the
Department immediately upon
compliance with §221.180, and anytime
thereafter, subject to § 221.400. The
actual date and time of filing shall be
noted with each filing.

(b) For the purpose of determining the
date that a tariff, or revision thereto,
filed pursuant to this subpart, shall be
deemed received by the Department:

(1) For all electronic tariffs, or
revisions thereto, filed before 5:30 p.m.
local time in Washington, DC, on
Federal business days, such date shall
be the actual date of filing.

(2) For all electronic tariffs, or
revisions thereto, filed after 5:30 p.m.
local time in Washington, DC, on
Federal business days, and for all
electronic tariffs, or revisions thereto,
filed on days that are not Federal
business days, such date shall be the
next Federal business day.

§221.195 Requirement for filing printed
material.

(a) Any tariff, or revision thereto, filed
in paper format which accompanies,
governs, or otherwise affects, a tariff
filed electronically, must be received by
the Department on the same date that a
tariff or revision thereto, is filed
electronically with the Department
under §221.190(b). Further, such paper
tariff, or revision thereto, shall be filed
in accordance with the requirements of
subparts A through Q of part 221. No
tariff or revision thereto, filed
electronically under this subpart, shall
contain an effective date which is at
variance with the effective date of the
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supporting paper tariff, except as
authorized by the Department.

(b) Any printed justifications, or other
information accompanying a tariff, or
revision thereto, filed electronically
under this subpart, must be received by
the Department on the same date as any
tariff, or revision thereto, filed
electronically.

(c) If a filer submits a filing which
fails to comply with paragraph (a) of
this section, or if the filer fails to submit
the information in conformity with
paragraph (b) of this section, the filing
will be subject to rejection, denial, or
disapproval, as applicable.

§221.200 Content and explanation of
abbreviations, reference marks and
symbols.

(a) Content. The format to be used for
any electronic tariff must be that agreed
to in advance as provided for in
§221.180, and must include those data
elements set forth in §221.202. Those
portions that are filed in paper form
shall comply in all respects with part
221, subparts A through Q.

(b) Explanation of abbreviations,
reference marks and symbols.
Abbreviations, reference marks and
symbols which are used in the tariff
shall be explained in each tariff.

(1) The following symbols shall be
used:

R—Reduction

l—Increase

N—New Matter

X—Canceled Matter

C—Change in Footnotes, Routings,
Rules or Zones

E—Denotes change in Effective Date
only.

(2) Other symbols may be used only
when an explanation is provided in
each tariff and such symbols are
consistent throughout all the
electronically filed tariffs from that time
forward.

§221.201 Statement of filing with foreign
governments to be shown in air carrier’s
tariff filings.

(a) Every electronic tariff filed by or
on behalf of an air carrier that contains
fares which, by international convention
or agreement entered into between any
other country and the United States, are
required to be filed with that country,
shall include the following statement:

The rates, fares, charges, classifications,
rules, regulations, practices, and services
provided herein have been filed in each
country in which filing is required by treaty,
convention, or agreement entered into
between that country and the United States,
in accordance with the provisions of the
applicable treaty, convention, or agreement.

(b) The statement referenced in
§221.201(a) may be included with each
filing advice by the inclusion of a
symbol which is properly explained.

(c) The required symbol may be
omitted from an electronic tariff or
portion thereof if the tariff publication
that has been filed with any other
country pursuant to its tariff regulations
bears a tariff filing designation of that
country in addition to the D.O.T.
number appearing on the tariff.

§221.202 The filing of tariffs and
amendments to tariffs.

All electronic tariffs and amendments
filed under this subpart, including those
for which authority is sought to effect
changes on less than bilateral/statutory
notice under §221.212, shall contain the
following data elements:

(a) A Filing Advice Status File—
which shall include:

(1) Filing date and time;

(2) Filing advice number;

(3) Reference to carrier;

(4) Reference to geographic area;

(5) Effective date of amendment or
tariff;

(6) A place for government action to
be recorded; and

(7) Reference to the Special Tariff
Permission when applicable.

(b) A Government Filing File—which
shall include:

(1) Filing advice number;

(2) Carrier reference;

(3) Filing date and time;

(4) Proposed effective date;

(5) Justification text; reference to
geographic area and affected tariff
number;

(6) Reference to the Special Tariff
Permission when applicable;

(7) Government control data,
including places for:

(i) Name of the government analyst,
except that this data shall not be made
public, notwithstanding any other
provision in this or any other subpart;

(if) Action taken and reasons therefor.

(iii) Remarks, except that internal
Departmental data shall not be made
public, notwithstanding any other
provision in this or any other subpart;

(iv) Date action is taken; and

(v) Personal Identification Number;
and

(8) Fares tariff, or proposed changes to
the fares tariffs, including:

(i) Market;

(i) Fare code;

(iii) One-way/roundtrip (O/R);

(iv) Fare Amount;

(v) Currency;

(vi) Footnote (FN);

(vii) Rule Number, provided that, if
the rule number is in a tariff, reference
shall be made to that tariff containing
the rule;

(viii) Routing (RG) Number(s),
provided that the abbreviation MPM
(Maximum Permissible Routing) shall
be considered a number for the purpose
of this file;

(ix) Effective date and discontinue
date if the record has been superseded;

(x) Percent of change from previous
fares; and

(xi) Expiration date.

(9) Rules tariff, or proposed changes
to the rules tariffs.

(i) Rules tariffs shall include:

(A) Title: General description of fare
rule type and geographic area under the
rule;

(B) Application: Specific description
of fare class, geographic area, type of
transportation (one way, round-trip,
etc.);

(C) Period of Validity: Specific
description of permissible travel dates
and any restrictions on when travel is
not permitted;

(D) Reservations/ticketing: Specific
description of reservation and ticketing
provisions, including any advance
reservation/ticketing requirements,
provisions for payment (including
prepaid tickets), and charges for any
changes;

(E) Capacity Control: Specific
description of any limitation on the
number of passengers, available seats, or
tickets;

(F) Combinations: Specific
description of permitted/restricted fare
combinations;

(G) Length of Stay: Specific
description of minimum/maximum
number of days before the passenger
may/must begin return travel,

(H) Stopovers: Specific description of
permissible conditions, restrictions, or
charges on stopovers;

(1) Routing: Specific description of
routing provisions, including transfer
provisions, whether on-line or inter-
line;

(J) Discounts: Specific description of
any limitations, special conditions, and
discounts on status fares, e.g. children
or infants, senior citizens, tour
conductors, or travel agents, and any
other discounts;

(K) Cancellation and Refunds:
Specific description of any special
conditions, charges, or credits due for
cancellation or changes to reservations,
or for request for refund of purchased
tickets;

(L) Group Requirements: Specific
description of group size, travel
conditions, group eligibility, and
documentation;

(M) Tour Requirements: Specific
description of tour requirements,
including minimum price, and any stay
or accommodation provisions;
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(N) Sales Restrictions: Specific
description of any restrictions on the
sale of tickets;

(O) Rerouting: Specific description of
rerouting provisions, whether on-line or
inter-line, including any applicable
charges; and

(P) Miscellaneous provisions: Any
other applicable conditions.

(ii) Rules tariffs shall not contain the
phrase “intentionally left blank”.

(10) Any material accepted by the
Department for informational purposes
only shall be clearly identified as “‘for
informational purposes only, not part of
official tariff”’, in a manner acceptable to
the Department.

(c) A Historical File—which shall
include:

(1) Market;

(2) Fare code;

(3) One-way/roundtrip (O/R);

(4) Fare amount;

(5) Currency;

(6) Footnote (FN);

(7) Rule Number, provided that, if the
rule number is in a tariff other than the
fare tariff, reference shall be made to
that tariff containing the rule;

(8) Rule text applicable to each fare at
the time that the fare was in effect.

(9) Routing (RG) Number(s), provided
that the abbreviation MPM (Maximum
Permissible Routing) shall be
considered a number for the purpose of
this file;

(10) Effective Date;

(11) Discontinue Date;

(12) Government Action;

(13) Carrier;

(14) All inactive fares (two years);

(15) Any other fare data which is
essential; and

(16) Any necessary cross reference to
the Government Filing File for research
or other purposes.

§221.203 Unique rule numbers required.

(a) Each “bundled” and “‘unbundled”
normal economy fare applicable to
foreign air transportation shall bear a
unique rule number.

(b) The unique rule numbers for the
fares specified in this section shall be
set by mutual agreement between the
filer and the Department prior to the
implementation of any electronic filing
system.

§221.204 Adoption of provisions of one
carrier by another carrier.

When one carrier adopts the tariffs of
another carrier, the effective and
prospective fares of the adopted carrier
shall be changed to reflect the name of
the adopting carrier and the effective
date of the adoption. Further, each
adopted fare shall bear a notation which
shall reflect the name of the adopted

carrier and the effective date of the
adoption, provided that any subsequent
revision of an adopted fare may omit the
notation.

§221.205 Justification and explanation for
certain fares.

Any carrier or its agent must provide,
as to any new or increased bundled or
unbundled (whichever is lower) on-
demand economy fare in a direct-service
market, a comparison between, on the
one hand, that proposed fare and, on the
other hand, the ceiling fare allowed in
that market based on the SFFL.

§221.206 Statement of fares.

All fares filed electronically in direct-
service markets shall be filed as single
factor fares.

§221.210 Suspension of tariffs.

(a) A fare, charge, rule or other tariff
provision that is suspended by the
Department pursuant to section 41509
of the statute shall be noted by the
Department in the Government Filing
File and the Historical File.

(b) When the Department vacates a
tariff suspension, in full or in part, and
after notification of the carrier by the
Department, such event shall be noted
by the carrier in the Government Filing
File and the Historical File.

(c) When a tariff suspension is
vacated or when the tariff becomes
effective upon termination of the
suspension period, the carrier or its
agent shall refile the tariff showing the
effective date.

§221.211 Cancellation of suspended
matter.

When, pursuant to an order of the
Department, the cancellation of rules,
fares, charges, or other tariff provision is
required, such action shall be made by
the carrier by appropriate revisions to
the tariff.

§221.212 Special tariff permission.

(a) When a filer submits an electronic
tariff or an amendment to an electronic
tariff for which authority is sought to
effect changes on less than bilateral/
statutory notice, and no related tariff
material is involved, the submission
shall bear a sequential filing advice
number. The submission shall appear in
the Government Filing File and the
Filing Advice Status File, and shall be
referenced in such a manner to clearly
indicate that such changes are sought to
be made on less than bilateral/statutory
notice.

(b) When a filer submits an electronic
tariff or an amendment to the electronic
tariff for which authority is sought to
effect changes on less than bilateral/
statutory notice, and it contains related

paper under §221.195, the paper
submission must bear the same filing
advice number as that used for the
electronic submission. Such paper
submission shall be in the form of a
revised tariff page rather than as a
separate request for Special Tariff
Permission. All material being
submitted on a paper tariff page as part
of an electronic submission will clearly
indicate the portion(s) of such tariff
page that is being filed pursuant to, and
in conjunction with, the electronic
submission on less than bilateral/
statutory notice.

(c) Departmental action on the Special
Tariff Permission request shall be noted
by the Department in the Government
Filing File and the Filing Advice Status
File.

(d) When the paper portion of a
Special Tariff Permission that has been
filed with the Department pursuant to
paragraph (b) of this section is
disapproved or other action is taken by
the Department, such disapproval or
other action will be reflected on the next
consecutive revision of the affected
tariff page(s) in the following manner:

(1) The portion(s) of Revised
Page filed under EFA No.

was/were disapproved by
DOT.

(2) Example of other action: the
portion(s) Revised Page

filed under EFA No.
was/were required to be amended by
DOT.

(e) When the Department disapproves
in whole or in part or otherwise takes
an action against any submission filed
under this part, the filer must take
corrective action within two business
days following the disapproval or notice
of other action.

(f) All submissions under this section
shall comply with the requirements of
§221.202.

§221.300 Discontinuation of electronic
tariff system.

In the event that the electronic tariff
system is discontinued, or the source of
the data is changed, or a filer
discontinues its business, all electronic
data records prior to such date shall be
provided immediately to the
Department, free of charge, on a
machine-readable tape or other
mutually acceptable electronic medium.

§221.400 Filing of paper tariffs required.
(a) After approval of any application
filed under §221.180 of this subpart to
allow a filer to file tariffs electronically,
the filer in addition to filing
electronically must continue to file
printed tariffs as required by subparts A
through Q of part 221 for a period of 90
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days, or until such time as the
Department shall deem such filing no
longer to be necessary: Provided that
during the period specified by this
section the filed printed tariff shall
continue to be the official tariff.

(b) Upon notification to the filer that
it may commence to file its tariffs solely
in an electronic mode, concurrently
with the implementation of filing
electronically the filer shall:

(1) Furnish the Department with a
copy of all the existing effective and
prospective records on a machine-
readable tape or other mutually
acceptable electronic medium
accompanied by an affidavit attesting to
the accuracy of such records; and

(2) Simultaneously cancel such
records from the paper tariff in the
manner prescribed by subparts A
through Q of part 221.

§221.500 Transmission of electronic
tariffs to subscribers.

(a) Each filer that files an electronic
tariff under this subpart shall make
available to any person so requesting, a
subscription service meeting the terms
of paragraph (b) of this section.

(b) Under the required subscription
service, remote access shall be allowed
to any subscriber to the on-line tariff
database, including access to the
justification required by §221.205. The
subscription service shall not preclude
the offering of additional services by the
filer or its agent.

(c) The filer at its option may
establish a charge for providing the
required subscription service to
subscribers: Provided that the charge
may not exceed a reasonable estimate of
the added cost of providing the service.

(d) Each filer shall provide to any
person upon request, a copy of the
machine-readable data (raw tariff data)
of all daily transactions made to its on-
line tariff database. The terms and
prices for such value-added service may
be set by the filer: Provided that such
terms and prices shall be non-
discriminatory, i.e., that they shall be
substantially equivalent for all
similarly-situated persons.

§221.550 Copies of tariffs made from
filer’s printer(s) located in Department’s
public reference room.

Copies of information contained in a
filer’s on-line tariff database may be
obtained by any user at Departmental
Headquarters from the printer or
printers placed in Tariff Public
Reference Room by the filer. The filer
may assess a fee for copying, provided
it is reasonable and that no
administrative burden is placed on the
Department to require the collection of

the fee or to provide any service in
connection therewith.

§221.600 Actions under assigned
authority and petitions for review of staff
action.

(a) When an electronically filed
record which has been submitted to the
Department under this subpart, is
disapproved (rejected), or a special tariff
permission is approved or denied,
under authority assigned by the
Department of Transportation’s
Regulations, 14 CFR 385.13, such
actions shall be understood to include
the following provisions:

(1) Applicable to a Record or Records
Which is/are Disapproved (rejected):
The record(s) disapproved (rejected) is/
are void, without force or effect, and
must not be used.

(2) Applicable to a record or records
which is/are disapproved (rejected), and
to special tariff permissions which are
approved or denied: This action is taken
under authority assigned by the
Department of Transportation in its
Organization Regulations, 14 CFR
385.13. Persons entitled to petition for
review of this action pursuant to the
Department’s Regulations, 14 CFR
385.50, may file such petitions within
seven days after the date of this action.
This action shall become effective
immediately, and the filing of a petition
for review shall not preclude its
effectiveness.

(b) [Reserved]
PART 250—O0OVERSALES

2. The authority citation for part 250
continues to read as follows:

Authority: 49 U.S.C. chapters 401, 411,
413, 417.

§250.4 [Removed]

3. Section 250.4—Denied boarding
compensation tariffs for foreign air
transportation is removed.

PART 293—[ADDED]
4. A new part 293 is added as follows:

PART 293—INTERNATIONAL
PASSENGER TRANSPORTATION

Subpart A—General

Sec.
293.1 Applicability.
293.2 Definitions.

Subpart B—Exemption From Filing of
Tariffs

293.10
293.11
293.12

Exemption.
Required statement.
Revocation of exemption.

Subpart C—Effect of Exemption

293.20 Rule of construction.
293.21 Incorporation of contract terms by
reference.
293.22 Effectiveness of tariffs on file.
Authority: 49 U.S.C. 40101, 40105, 40109,
40113, 40114, 41504, 41701, 41707, 41708,
41709, 41712, 46101; 14 CFR 1.56(j)(2)(ii).

Subpart A General

§293.1 Applicability.

This part applies to air carriers and
foreign air carriers providing scheduled
transportation of passengers and their
baggage in foreign air transportation.

§293.2 Definitions.

For purposes of this part the
definitions in § 221.3 of this chapter

apply.

Subpart B—Exemption from Filing
Tariffs

§293.10 Exemption.

(a) Air carriers and foreign air carriers
are exempted from the duty to file
passenger tariffs with the Department of
Transportation, as required by 49 U.S.C.
41504 and 14 CFR part 221, as follows:

(1) The Assistant Secretary for
Aviation and International Affairs will,
by notice, issue and periodically update
a list establishing the following
categories of markets:

(i) In Category A markets, carriers are
exempted from the duty to file all
passenger tariffs, unless they are
nationals of countries listed in Category
G

(ii) In Category B markets, carriers are
exempted from the duty to file all
passenger tariffs except those setting
forth one-way economy-class fares and
governing provisions pertaining thereto,
unless they are nationals of countries
listed in Category C;

(iii) In Category C markets, carriers
shall continue to file all passenger
tariffs, except as provided in §293.10(b).

(2) The Assistant Secretary will list
country-pair markets falling in
Categories A and C, based on the
determining factors in paragraphs
(@)(2)(i) through (iv). All country-pair
markets not listed in Categories A or C
shall be considered to be in Category B
and need not be specifically listed.

(i) Whether the U.S. has an aviation
agreement in force with that country
providing double-disapproval treatment
of prices filed by the carriers of the
Parties;

(ii) Whether the country’s government
has disapproved or deterred U.S. carrier
price leadership or matching tariff
filings in any market;

(iii) Whether the country’s
government has placed significant
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restrictions on carrier entry or capacity
in any market; and

(iv) Whether the country’s
government is honoring the provisions
of the bilateral aviation agreement and
there are no significant bilateral
problems.

(b) By petition or on the Department’s
own initiative, new country-pair
markets will be listed in the appropriate
category, and existing country-pair
markets may be transferred between
categories.

(c) Air carriers and foreign air carriers
are exempted from the duty to file
governing rules tariffs containing
general conditions of carriage with the
Department of Transportation, as
required by 49 U.S.C. 41504 and 14 CFR
part 221. An initial description of the
general conditions of carriage will be
included in the Assistant Secretary’s
notice.

(d) Notwithstanding paragraph (c) of
this section, air carriers and foreign air
carriers shall file and maintain a tariff
with the Department to the extent
required by 14 CFR §203.4 and other
implementing regulations.

(f) Authority for determining what
rules are covered by paragraph (c) and
for determining the filing format for the
tariffs required by paragraph (d) is
delegated to the Director of the Office of
International Aviation.

§293.11 Required statement.

Each governing rules tariff shall
include the following statements:

(a) “Rules herein containing general
conditions of carriage are not part of the
official U.S. D.O.T. tariff.”

(b) “The rules and provisions
contained herein apply only to the
passenger fares and charges that the U.S.
Department of Transportation requires
to be filed as tariffs.”

§293.12 Revocation of exemption.

(a) The Department, upon complaint
or upon its own initiative, may,
immediately and without hearing,
revoke, in whole or in part, the
exemption granted by this part with
respect to a carrier or carriers, when
such action is in the public interest.

(b) Any such action will be taken in
a notice issued by the Assistant
Secretary for Aviation and International
Affairs, and will identify the tariff
matter to be filed, and the deadline for
carrier compliance.

(c) Revocations under this section will
have the effect of reinstating all
applicable tariff requirements and
procedures specified in the
Department’s Regulations for the tariff
material to be filed, unless otherwise
specified by the Department.

Subpart C—Effect of Exemption

§293.20 Rule of construction.

To the extent that a carrier holds an
effective exemption from the duty to file
tariffs under this part, it shall not,
unless otherwise directed by order of
the Department, be subject to tariff
posting, notification or subscription
requirements set forth in 49 U.S.C.
41504 or 14 CFR part 221, except as
provided in §293.21.

§293.21 Incorporation of contract terms
by reference.

Carriers holding an effective
exemption from the duty to file tariffs
under this part may incorporate contract
terms by reference (i.e., without stating
their full text) into the passenger ticket
or other document embodying the
contract of carriage for the scheduled
transportation of passengers in foreign
air transportation, provided that:

(a) The notice, inspection,
explanation and other requirements set
forth in 14 CFR 221.107, paragraphs (a),
(b), (c) and (d) are complied with, to the
extent applicable;

(b) In addition to other remedies at
law, a carrier may not claim the benefit
under this section as against a
passenger, and a passenger shall not be
bound by incorporation of any contract
term by reference under this part unless
the requirements of paragraph (a) of this
section are complied with, to the extent
applicable; and

(c) The purpose of this section is to
set uniform disclosure requirements,
which preempt any conflicting State
requirements on the same subject, for
incorporation of terms by reference into
contracts of carriage for the scheduled
transportation of passengers in foreign
air transportation.

§293.22 Effectiveness of tariffs on file.

(a) Ninety days after the date of
effectiveness of the Assistant Secretary’s
notice, passenger tariffs on file with the
Department covered by the scope of the
exemption will cease to be effective as
tariffs under 49 U.S.C. 41504 and 41510,
and the provisions of 14 CFR part 221,
and will be canceled by operation of
law.

(b) Ninety days after the date of
effectiveness of the Assistant Secretary’s
notice, pending applications for filing
and/or effectiveness of any passenger
tariffs covered by the scope of the
exemption, will be dismissed by
operation of law. No new filings or
applications will be permitted after the
date of effectiveness of the Assistant
Secretary’s notice except as provided
under §293.12.

Issued in Washington, DC, on February 27,
1997.

Charles A. Hunnicutt,

Assistant Secretary for Aviation and
International Affairs.

[FR Doc. 97-5361 Filed 3—-7-97; 8:45 am]
BILLING CODE 4910-62—P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Part 163
[Docket Nos. 86P-0297 and 93P-0091]

White Chocolate; Proposal to Establish
a Standard of Identity

AGENCY: Food and Drug Administration,
HHS.

ACTION: Proposed rule.

SUMMARY: The Food and Drug
Administration (FDA) is proposing to
establish a standard of identity for white
chocolate. The proposed standard will
provide for the use of the term “white
chocolate” as the common or usual
name of products made from cacao fat,
milk solids, nutritive carbohydrate
sweeteners, and other safe and suitable
ingredients, but containing no nonfat
cacao solids. This action responds
principally to citizen petitions
submitted separately by the Hershey
Foods Corp. (Hershey) and by the
Chocolate Manufacturers Association of
the United States of America (CMA).
FDA tentatively concludes that this
action will promote honesty and fair
dealing in the interest of consumers
and, to the extent practicable, will
achieve consistency with existing
international standards of identity for
white chocolate.

DATES: Written comments by May 27,
1997. The agency proposes that any
final rule that may be issued based upon
this proposal become effective January
1, 1998.

ADDRESSES: Submit written comments
to the Dockets Management Branch
(HFA-305), Food and Drug
Administration, 12420 Parklawn Dr.,
rm. 1-23, Rockville, MD 20857.

FOR FURTHER INFORMATION CONTACT:
Geraldine A. June, Center for Food
Safety and Applied Nutrition (HFS—
158), Food and Drug Administration,
200 C St. SW., Washington, DC 20204,
202-205-5099.

SUPPLEMENTARY INFORMATION:
|. Background

In the Federal Register of June 5, 1992
(57 FR 23989), FDA published a
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tentative final rule (hereinafter referred
to as the 1992 tentative final rule) to
amend the standards of identity for
cacao products in part 163 (21 CFR part
163). In section 11.B. of the 1992
tentative final rule, FDA noted that it
had received a comment that requested
that the agency adopt a standard of
identity for white chocolate. In support
of that request, the comment argued that
the absence of a standard of identity for
this food had limited the introduction of
“white chocolate” products into the
market. The comment also noted the
likelihood that consumer confusion
would develop about the content of
products informally referred to as
“white chocolate” that may or may not
contain any cacao-derived ingredients.

The comment observed that, in the
absence of a standard of identity for this
product, the term “white chocolate”
would be prohibited under the existing
standards of identity in part 163.
Further, the comment stated that when
such products have been introduced,
firms have been forced to use alternative
names to avoid the labeling constraints
in the standards of identity.

In response to the comment, FDA
recognized the dilemma faced by U.S.
manufacturers of those confections that
may be labeled “white chocolate” in
other countries but stated that the
adoption of a standard of identity for
white chocolate was outside the scope
of that rulemaking. The agency
suggested that the manufacturer petition
the agency to adopt a standard for this
food. FDA pointed out that, in fact, in
the Federal Register of September 16,
1991 (56 FR 46798), the agency had
granted Hershey a temporary marketing
permit (TMP) to test market a product
called “white chocolate.” The permit
provided for the temporary market
testing of 23,608 kilograms (kg) (52,000
pounds (Ib)) of the product for a period
of 15 months.

Since publication of the 1992
tentative final rule, the agency has
received several applications from
chocolate manufacturers for TMP’s for
“white chocolate.” In the Federal
Register of November 5, 1993 (58 FR
59050), the agency granted Hershey a
new TMP for test products designated as
“white chocolate.” The purpose of the
new permit was to permit Hershey to
collect data on consumer acceptance of
the product over a wider area of
distribution. Hershey said that it
intended to use these data to support its
citizen petition (filed December 15,
1992, Docket No. 86P-0297/CP2)
(hereinafter referred to as the 1992
Hershey petition) for a standard of
identity for white chocolate. In the
November 5, 1993 notice, the agency

announced that it had received a citizen
petition from CMA (filed March 2, 1993,
Docket No. 93P-0091) (hereinafter
referred to as the 1993 CMA petition)
that also requested that FDA establish a
standard of identity for white chocolate.

In addition to Hershey, the agency has
granted TMP’s to Ganong Bros., Ltd., St.
Stephen NB, Canada E3L 2X5 (58 FR
59050, November 5, 1993), the Pillsbury
Co. (59 FR 32443, June 23, 1994), and
Kraft General Foods, Inc. (59 FR 33976,
July 1, 1994).

In the Federal Register of December
29, 1994 (59 FR 67302), FDA published
a notice extending Hershey’s TMP
(Docket No. 93P-0310) and inviting
interested persons to participate in the
extended market test under the same
conditions that applied under that TMP.
Since January 1995, FDA has issued
letters to The Proctor and Gamble Co.,
Brach and Brock (formerly E. J. Brach
Corp.), Mauna Loa Macadamia Nut
Corp., Nestlé Food Co., Kraft General
Foods, MacFarms of Hawaii, Van Leer
Chocolate Corp., and Wilbur Chocolate
Co. acknowledging the firms’
acceptance of the agency’s invitation to
participate in the extended market test
of products identified as being or
containing white chocolate. The
aggregate effect of these TMP’s is that up
to 75 million kg (166 million Ib) per
annum of product consisting, in large
part, of white chocolate has been, or
will be, market tested. The majority of
the firms are conducting nationwide
market tests. The agency is currently
evaluating requests from other firms to
participate in the extended market test.

I1. Petitions and Grounds

A. The 1992 Hershey Petition

Hershey, in its 1992 petition
requesting that FDA establish a standard
of identity for white chocolate,
described the product named ‘“white
chocolate” as a food that deviates from
the standardized cacao products in part
163 in that: (1) It is prepared without
the nonfat components of the ground
cacao nibs but contains the fat (cocoa
butter) expressed from the ground cacao
nibs; and (2) it may contain safe and
suitable antioxidants. The petition
further described “‘white chocolate” as
the solid or semiplastic food prepared
by mixing and grinding cocoa butter
with one or more nutritive sweeteners
and one or more of the optional dairy
ingredients provided in part 163. It
contains not less than 20 percent cocoa
butter, not less than 14 percent of total
milk solids, not less than 3.5 percent
milkfat, and not more than 55 percent
nutritive carbohydrate sweeteners. It
may contain emulsifying agents, spices,

natural and artificial flavorings and
other seasonings, and antioxidants
approved for food use. It contains no
coloring material.

In support of its request, Hershey
contended that, because there is
currently no standard of identity for
white chocolate, virtually all uses of the
term “white chocolate” would be
prohibited by the existing standards of
identity for chocolate because they
prescribe the presence of chocolate
liquor (ground cacao nibs). Hershey
argued that this requirement has acted
as a practical deterrent to companies
that have considered developing and
marketing white chocolate products in
the United States. The Hershey petition
noted that when such products have
been introduced and marketed in the
United States, manufacturers have had
to resort to labeling such products with
descriptive terms other than “white
chocolate” (e.g., “white confection”’) to
avoid standardized food labeling issues.
Hershey contended that, in many cases,
the use of such alternative terminology
has obscured the true nature of the
product and could potentially mislead
consumers. Therefore, Hershey
maintained that the absence of a
standard of identity for white chocolate,
and the resulting uncertainty over
nomenclature on labeling, have proven
to be factors limiting the introduction of
new products to meet consumer
demand.

In further support of its petition,
Hershey maintained that there exists a
good likelihood of consumer confusion
with regard to the content of products
that are referred to informally as “white
chocolate” but that may or may not
contain any cacao-derived ingredients.
According to Hershey, consumers
expecting to purchase a white chocolate
product may, in fact, be purchasing a
vegetable fat coating-type product made
from fats other than cacao fat, which
may contain little or no cacao
ingredients.

The Hershey petition also included a
summary of the results of a consumer
survey conducted in 1990 to determine
the most common name used by adult
candy consumers when shown a variety
of confection products, including a
white confection bar. The survey was
conducted by personal interviews with
216 adults who eat candy regularly.
After an introductory statement on how
people use different names for the same
product, respondents were shown a
product and asked what they would call
it. The procedure was repeated for two
or more products—ijelly beans,
lollipops, and a white confection bar.
Over 61 percent of the respondents used
the term “white chocolate’ to describe
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the white confection bar that they were
shown. An additional 10 percent of the
respondents associated the bar product
to chocolate. Hershey contended that,
based on these results, it appears that
the majority of candy consumers tend to
identify the white confection as either
“white chocolate” specifically or as
some variety of chocolate.

Hershey pointed out that many
countries that have adopted standards
for cacao products have also recognized
and established a standard of identity
for white chocolate. Hershey argued
that, in countries that have established
a standard of identity for white
chocolate, in contrast to the United
States, consumers are able to evaluate
the quality and value of the white
chocolate products they purchase
without having to resort to an analysis
of the product ingredient declaration.

Hershey maintained that establishing
a U.S. standard of identity for white
chocolate would promote honesty and
fair dealing in the interest of consumers
and build consumer confidence in the
food supply by establishing minimal
criteria for a class of products that is
becoming popular with consumers.
According to Hershey, adoption of the
suggested standard of identity for white
chocolate will also enhance the ability
of American manufacturers to compete
in world markets. Hershey maintained
that a U.S. standard will result in greater
consistency in the international
regulation of cacao products, while
ensuring that domestic consumers are
buying and consuming “the real thing.”

B. The 1993 CMA Petition

In all substantive respects, the 1993
CMA petition agrees with the 1992
Hershey petition. In support of its
request for a white chocolate standard,
CMA noted that the standards of
identity for cacao products permit only
those products that contain a minimum
level of chocolate liquor to be identified
as chocolate. CMA maintained that,
because there exists a product that
consumers identify as “white
chocolate,” it is essential that the
industry define this product, and that
FDA establish and enforce a standard of
identity for white chocolate products to
avoid economic deception and promote
honesty and fair dealing in the interest
of consumers.

Like Hershey, CMA contended that
consumers are being presented with
products that often contain low levels of
cocoa butter (if any at all) and relatively
high levels of noncacao vegetable fats
which, except for coatings made with
vegetable fats, are not permitted in
standardized chocolate products. CMA
further stated that products that identify

themselves as “white chocolate,” but
that do not meet CMA’s suggested
standard, represent a true deception of
the consumer. According to CMA,
consumer deception distorts individual
purchasing decisions and prevents
consumers from satisfying their product
preferences. CMA asserted that FDA can
reduce or prevent the continuation of
such deception by establishing a
standard of identity for white chocolate.

CMA further maintained that the
absence of a standard of identity for
white chocolate denies consumers the
benefit of knowing that a white
chocolate-type product that they
purchase is, indeed, a true cacao
product. In the absence of such a
standard, the U.S. chocolate industry is
unable to provide consumers with an
identifiable white chocolate product
that meets both their expectations and
the industry’s definition of quality.

CMA stated that the adoption of their
suggested standard would have a
positive effect on the marketability of,
and competition among, chocolate
products. CMA also acknowledged the
submission to FDA of a similar petition
by Hershey and noted that CMA’s
suggested white chocolate standard of
identity is generally consistent with that
in the Hershey petition. CMA further
noted that while its suggested standard
is generally based on FDA standards of
identity for cacao products, the specific
minimum levels of cacao fat, milkfat,
and total milk solids are based on those
found in the European Union (EU)
white chocolate standard published in
the Official Journal of European
Communities.

CMA explained that although
antioxidants are not permitted in cacao
products under the current standards of
identity for these foods, they are needed
in the proposed white chocolate
standard. CMA maintained that in
making white chocolate, cocoa butter is
typically deodorized to achieve the
desired flavor. In the process, the
natural antioxidants are removed.
Therefore, CMA contended, the addition
of antioxidants to white chocolate is
necessary to preserve the product flavor.

CMA suggested that because Canada
is proposing a standard for white
chocolate that is also based on the EU
standard, adoption of its proposed
standard would increase harmonization
of U.S. requirements with those of
Canada. Such harmonization, CMA
maintained, is consistent with the goals
of the North American Free Trade
Agreement.

I11. The Proposal

Both petitioners agree that a standard
of identity for white chocolate would

promote honesty and fair dealing in the
interests of consumers, eliminate a
deterrent to firms introducing new
products, enhance international
marketability of the product, and be
consistent with the white chocolate
standard of the EU and that proposed by
Canada.

The agency finds merit in the
petitioners’ request and tentatively
concludes that creating a standard of
identity for white chocolate would
promote honesty and fair dealing in the
interests of consumers because the
standard would eliminate the potential
for economic fraud and consumer
deception through the substitution of
cheaper ingredients for cacao-derived
ingredients.

Establishing a standard of identity for
white chocolate will alleviate the need
for companies to request TMP’s to
market products bearing the name
“white chocolate” that deviate from the
standards of identity for other chocolate
products or, in lieu of requesting a TMP,
crafting identity statements using
descriptive names other than
“chocolate.” A standard also will
enhance international marketability of
the product and increase harmonization
with the EU and Canada.

While the agency tentatively agrees
with the petitioners that a standard for
white chocolate should be established,
it notes that it is reviewing its existing
standards of identity in response to the
Administration’s Regulatory
Reinvention Initiative that seeks to
streamline Government to ease the
burden on regulated industry and
consumers. In the Federal Register of
December 29, 1995 (60 FR 67492), FDA
published an advance notice of
proposed rulemaking (ANPRM) in
which it requested comments on
whether food standards of identity
should be retained, revised, or revoked.
In the ANPRM, the agency specifically
asked for comments on whether, if it
institutes a broad rulemaking on
reinventing food standards, it is
appropriate in the interim to have a
moratorium on food standard actions,
i.e., on the issuance of TMP’s and on the
development of new or revised food
standard regulations. Several comments
submitted by industry to the ANPRM
opposed a moratorium on the creation
of new standards of identity while the
agency is reviewing existing food
standards in response to the Regulatory
Reinvention Initiative. The comments
asserted that a moratorium would
disadvantage firms by delaying the
introduction of new products and
would not be in the consumer’s best
interest.
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Although FDA is reviewing existing
food standards in response to the
Regulatory Reinvention Initiative, the
agency tentatively concludes that there
are compelling reasons to establish a
standard for white chocolate at this
time. First, the number of requests for
TMP’s for white chocolate has
demonstrated to the agency that there is
a consumer demand for this product. As
discussed in section I. of this document,
the agency has granted TMP’s for the
market testing of up to 166 million Ib of
product containing white chocolate.
Second, the establishment of a standard
for white chocolate seemingly will
benefit industry by making it easier to
introduce new products containing
white chocolate. It will eliminate the
need for firms to obtain a TMP to market
the products and to send labels to the
agency for review whenever they wish
to market a new product containing
white chocolate or a different size
product than those allowed by their
TMP. Third, as stated above, the
establishment of the standard will
benefit U.S. firms by enhancing the
international marketability of their
product. Finally, the adoption of a
standard will ease FDA’s burden
because it will end the flow of paper
from firms seeking, or operating under
a TMP. Thus, the agency tentatively
concludes that establishing a standard
of identity for white chocolate will be
beneficial to consumers and to industry
and will also result in more efficient use
of the agency’s limited resources.

However, FDA advises that if a
standard of identity for white chocolate
is established, the agency will review it
along with all other standards of
identity as part of the Regulation
Reinvention Initiative. The standard of
identity for white chocolate would be
retained, revised, or revoked consistent
with decisions regarding other
standards of identity for cacao products.

The proposed standard of identity for
white chocolate is slightly different
from the standards of identity for other
chocolate products in part 163. As
described in the 1993 CMA petition,
safe and suitable antioxidants are
needed to help preserve the product’s
flavor. The agency has no information
that shows that the addition of safe and
suitable antioxidants to this product
should be prohibited. Therefore, FDA is
proposing to provide for the use of
antioxidants in proposed
§163.124(b)(5).

FDA tentatively concludes that it is
reasonable to establish the term “white
chocolate” as the common or usual
name for the standardized food
described below. The public has become
familiar with the term “white

chocolate” through the recent market
testing of products that consist, in
whole or in part, of this food. The
agency further tentatively concludes
that use of this term will aid consumer
recognition of the food and will promote
honesty and fair dealing in the interest
of consumers by eliminating the
potential for economic fraud and
consumer deception through the
substitution of cheaper ingredients for
cacao-derived ingredients. Finally, the
agency tentatively concludes that the
consumer confusion engendered by the
use of alternative names for white
chocolate-type confections will also be
eliminated, and that the use of the
standardized term “white chocolate” in
the product name will enhance the
international marketability of such
products.

Therefore, the agency is proposing to
revise part 163 by establishing a
standard of identity for white chocolate
in new §163.124. Specifically, FDA is
proposing to provide that “white
chocolate” have the following
description:

1. White chocolate is the solid or
semiplastic food prepared by intimately
mixing and grinding cacao fat with one
or more of the optional dairy ingredients
and one or more optional nutritive
carbohydrate sweeteners and may
contain one or more of the other
optional ingredients specified in the
standard. White chocolate shall be free
of coloring material.

2. White chocolate shall contain not
less than 20 percent by weight of cacao
fat, not less than 3.5 percent by weight
of milkfat, not less than 14 percent by
weight of total milk solids, and not more
than 55 percent by weight nutritive
carbohydrate sweetener.

3. White chocolate may contain the
following optional ingredients:

a. Nutritive carbohydrate sweeteners;

b. Dairy ingredients:

i. Cream, milkfat, butter;

ii. Milk, dry whole milk, concentrated
milk, evaporated milk, sweetened
condensed milk;

iii. Skim milk, concentrated skim
milk, evaporated skim milk, sweetened
condensed skim milk, nonfat dry milk;

iv. Concentrated buttermilk, dried
buttermilk; and

v. Malted milk;

c. Emulsifying agents, used singly or
in combination, the total amount of
which does not exceed 1 percent by
weight;

d. Spices, natural and artificial
flavorings, ground whole nut meats,
ground coffee, dried malted cereal
extract, salt, and other seasonings that
do not either singly or in combination

impart a flavor that imitates the flavor
of chocolate, milk, or butter; or
e. Antioxidants.

1V. Effective Date

To allow companies time to make any
mandatory changes, the agency
proposes that any final rule that may be
issued based on this proposal become
effective January 1, 1998. The final rule
would apply to affected products
initially introduced or initially
delivered for introduction into interstate
commerce on or after the effective date.

V. Analysis of Impacts

FDA has examined the impacts of the
proposed rule under Executive Order
12866 and the Regulatory Flexibility Act
(5 U.S.C. 601-612). Executive Order
12866 directs agencies to assess all costs
and benefits of available regulatory
alternatives and, when regulation is
necessary, to select the regulatory
approaches that maximize net benefits
(including potential economic,
environmental, public health and safety,
and other advantages; distributive
impacts; and equity). Executive Order
12866 classifies a rule as significant if
it meets any one of a number of
specified conditions, including having
an annual effect on the economy of $100
million, adversely affecting in a material
way a sector of the economy,
competition, or jobs, or raising novel
legal or policy issues. If a rule has a
significant impact on a substantial
number of small entities, the Regulatory
Flexibility Act requires agencies to
analyze options that would minimize
the economic impact of that rule on
small entities. FDA finds that this
proposed rule is not a significant rule as
defined by Executive Order 12866. The
agency acknowledges that under some
circumstances this proposed rule may
have significant impact on a substantial
number of small entities. It has been
determined that this rule is not a major
rule for the purpose of congressional
review (Pub. L. 104-121).

A. Alternatives

FDA is proposing to establish a
standard of identity for white chocolate
so that only products meeting the
criteria described in the proposal may
be called “white chocolate.” One
alternative is to not establish a standard
and allow manufacturers to market
products bearing the name “white
chocolate” only with TMP’s. Another
alternative is to establish a standard for
white chocolate that is consistent with
the standard described in the petitions
where the levels of the ingredients are
prescribed. A third alternative is to
establish a standard of identity for white
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chocolate with different criteria than
those proposed in the petitions. While
the agency has no explicit information
on the exact formulations or attributes
that consumers associate with the term
“white chocolate,” the agency has
written the proposed standard of
identity to be as consistent as possible
with the existing standards of identity
for chocolate products while making the
necessary allowances to accommodate
the formulations described in the
petitions. FDA requests comments on
these and other alternatives to the
proposed standard of identity.

B. Benefits

The largest benefit of this proposed
standard of identity for white chocolate
is that it will eliminate a manufacturer’s
need to prepare and submit requests for
TMP’s in order to market products
bearing the name ““white chocolate.”
Another benefit is that it would
eliminate the need to divert scarce
agency resources to the evaluation of
these TMP requests. Currently,
manufacturers are required to obtain
TMP’s to use the term “chocolate” to
market products that meet the proposed
standard because they deviate from the
existing standards of identity for
chocolate products. The agency has
received more than 1 dozen requests for
TMP’s for white chocolate in the last
year. The establishment of the proposed
standard of identity would save hours of
manufacturer and FDA time required for
the preparation and evaluation of each
TMP.

Additionally, the benefits usually
attributed to the establishment of
standards of identity are reductions in
the potential for consumer confusion
and deception. Well defined standards
of identity, which establish consistent
product names, can assist consumers in
finding and comparing products by the
name of the food. Finally, the proposed
standard will establish a new product
name that, according to the petitions, is
consistent with the name that a majority
of consumers are already using to
describe this product.

C. Costs

The establishment of a standard of
identity requires that all products that
meet the standard bear the standardized
name. If there are products that are
formulated in accordance with the
proposed standard but are not currently
marketed under a TMP allowing use of
the term ‘““‘white chocolate,” then those
products will have to be relabeled.
Because “white chocolate” will need to
appear on each product’s principal
display panel, the cost for label changes
will depend on the number of products

needing to be relabeled and the amount
of time manufacturers are given to
complete the label changes. The actual
cost of relabeling will be determined
largely by the length of time between
the date that the proposed rule becomes
final and the effective date of the final
rule (the compliance period). In general,
the large chocolate manufacturers are
already marketing their products under
TMP’s. For small firms the cost of
relabeling ranges from $12,750 with a 6-
month compliance period to $1,550
with a 24-month compliance period.
The agency has no information on the
number of products that will need to be
relabeled. There are approximately 250
firms that produce chocolate products
in the United States, however, the
number of products that meet the
proposed standard of identity is
unknown. This proposal will not affect
products that do not meet the standard,
because they may continue to be
produced and marketed as they
currently are. FDA is not able to
estimate the total cost of this proposal
and requests that comments supply
information on this issue.

D. Initial Regulatory Flexibility Analysis

If finalized, this proposed rule will
establish a standard of identity for white
chocolate. Depending upon the length of
the compliance period, this proposal
may or may not impose significant
compliance costs on industry and there
may or may not be a significant impact
of these provisions on a substantial
number of small businesses. However,
because there is some uncertainty
related to the costs of compliance, FDA
is voluntarily doing this Initial
Regulatory Flexibility Analysis. The
agency requests comment on this
judgment.

FDA believes that the only provision
of this proposed rule that may have a
significant impact on a substantial
number of small businesses is related to
the compliance period. There are
approximately 250 firms that produce
chocolate products (Standard Industry
Classification Code 206603) in the
United States. Almost all of these
businesses have fewer than 500
employees. The agency has no data on
the number of products that will meet
the proposed standard and that,
therefore, may need to be relabeled. The
relabeling costs are the primary costs of
the rule. Relabeling costs vary inversely
to the length of the compliance period.
FDA has estimated the compliance costs
based on three alternatives for the
length of the compliance period.

With a 6-month compliance period
the costs to small firms that produce one
product that would meet the proposed

standard are estimated to be $12,750
($3,400 for administrative costs, $3,200
for printing costs, and $6,150 for costs
of lost label inventory). With a 12-
month compliance period the costs to
small firms that produce one product
that would meet the proposed standard
are estimated to be $3,300 ($1,700 for
administrative costs, $1,100 for printing
costs, and $500 for costs of lost label
inventory). With a 24-month
compliance period the costs to small
firms that produce one product that
would meet the proposed standard are
estimated to be $1,550 ($850 for
administrative costs, $700 for printing
costs, and nothing for costs of lost label
inventory). The agency requests
comments on the impact of the
compliance period on small chocolate
producers and suggestions for
minimizing the impact of this proposed
rule on small businesses.

VI. Environmental Impact

The agency has determined under 21
CFR 25.24(b)(1) that this action is of a
type that does not individually or
cumulatively have a significant effect on
the human environment. Therefore,
neither an environmental assessment
nor an environmental impact statement
is required.

VII. Paperwork Reduction Act

FDA tentatively concludes that this
proposed rule contains no reporting,
recordkeeping, labeling, or other third
party disclosure requirements. Thus,
there is no “information collection”
necessitating clearance by the Office of
Management and Budget. However, to
ensure the accuracy of this tentative
conclusion, FDA is asking for comment
on whether this proposed rule imposes
any paperwork burden.

VIIl. Comments

Interested persons may, on or before
May 27, 1997, submit to the Dockets
Management Branch (address above)
written comments regarding this
proposal. Two copies of any comments
are to be submitted, except that
individuals may submit one copy.
Comments are to be identified with the
docket number found in brackets in the
heading of this document. Received
comments may be seen in the office
above between 9 a.m. and 4 p.m.,
Monday through Friday.

List of Subjects in 21 CFR Part 163

Cacao products, Food grades and
standards.

Therefore, under the Federal Food,
Drug, and Cosmetic Act and under
authority delegated to the Commissioner
of Food and Drugs and redelegated to
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the Director, Center for Food Safety and
Applied Nutrition, it is proposed that 21
CFR part 163 be amended as follows:

PART 163—CACAO PRODUCTS

1. The authority citation for 21 CFR
part 163 continues to read as follows:

Authority: Secs. 201, 301, 401, 403, 409,
701, 721 of the Federal Food, Drug, and
Cosmetic Act (21 U.S.C. 321, 331, 341, 343,
348, 371, 379%).

2. New §163.124 is added to subpart
B to read as follows:

§163.124 White chocolate.

(a) Description. (1) White chocolate is
the solid or semiplastic food prepared
by intimately mixing and grinding cacao
fat with one or more of the optional
dairy ingredients and one or more
optional nutritive carbohydrate
sweeteners and may contain one or
more of the other optional ingredients
specified in paragraph (b) of this
section. White chocolate shall be free of
coloring material.

(2) White chocolate contains not less
than 20 percent by weight of cacao fat
as calculated by subtracting from the
weight of the total fat the weight of the
milkfat, dividing the result by the
weight of the finished white chocolate,
and multiplying the quotient by 100.
The finished white chocolate contains
not less than 3.5 percent by weight of
milkfat and not less than 14 percent by
weight of total milk solids, calculated by
using only those dairy ingredients
specified in paragraph (b)(2) of this
section, and not more than 55 percent
by weight nutritive carbohydrate
sweetener.

(b) Optional ingredients. The
following safe and suitable ingredients
may be used:

(1) Nutritive carbohydrate sweeteners;

(2) Dairy ingredients:

(i) Cream, milkfat, butter;

(ii) Milk, dry whole milk,
concentrated milk, evaporated milk,
sweetened condensed milk;

(iii) Skim milk, concentrated skim
milk, evaporated skim milk, sweetened
condensed skim milk, nonfat dry milk;

(iv) Concentrated buttermilk, dried
buttermilk; and

(v) Malted milk;

(3) Emulsifying agents, used singly or
in combination, the total amount of
which does not exceed 1 percent by
weight;

(4) Spices, natural and artificial
flavorings, ground whole nut meats,
ground coffee, dried malted cereal
extract, salt, and other seasonings that
do not either singly or in combination
impart a flavor that imitates the flavor
of chocolate, milk, or butter; or

(5) Antioxidants.

(c) Nomenclature. The name of the
food is “white chocolate” or “white
chocolate coating.” When one or more
of the spices, flavorings, or seasonings
specified in paragraph (b)(4) of this
section are used, the label shall bear an
appropriate statement, e.g., ““Spice
added”, “Flavored with 7, or
“With added”, the blank
being filled in with the common or
usual name of the spice, flavoring, or
seasoning used, in accordance with
§101.22 of this chapter.

(d) Label declaration. Each of the
ingredients used in the food shall be
declared on the label as required by the
applicable sections of parts 101 and 130
of this chapter.

Dated: January 6, 1997.
Fred R. Shank,

Director, Center for Food Safety and Applied
Nutrition.

[FR Doc. 97-5734 Filed 3—-7-97; 8:45 am]
BILLING CODE 4160-01-F

DEPARTMENT OF HOUSING AND
URBAN DEVELOPMENT

24 CFR Part 982

[Docket No. FR-4149-P-01]

RIN 2577-AB73

Section 8 Rental Voucher and

Certificate Programs Restrictions on
Leasing to Relatives

AGENCY: Office of the Assistant
Secretary for Public and Indian
Housing, HUD.

ACTION: Proposed rule.

SUMMARY: This proposed rule would
limit the circumstances under which a
landlord could lease a unit with Section
8 certificate or voucher assistance to a
relative of the landlord. It would permit
such leasing only if an HA determines
that the leasing would accommodate a
person with disabilities. The rule is
intended to reduce the potential for
misuse of Section 8 assistance. It would
reduce the likelihood of families that
have the ability to assist a family
member from seeking Federal rental
assistance and, thereby, would help to
direct scarce Federal financial
assistance to the more needy.

DATES: Comment due date: May 9, 1997.

ADDRESSES: Interested persons are
invited to submit comments regarding
this proposed rule to the Office of the
General Counsel, Rules Docket Clerk,
room 10276, Department of Housing and
Urban Development, 451 Seventh Street,
SW., Washington, DC 20410-0500.

Comments should refer to the above
docket number and title. Facsimile
(FAX) comments are not acceptable. A
copy of each communication submitted
will be available for public inspection
and copying during regular business
hours (7:30 a.m. to 5:30 p.m. Eastern
time) at the above address.

FOR FURTHER INFORMATION
CONTACT:Gerald Benoit, Director,
Operations Division, Office of Rental
Assistance, Public and Indian Housing,
Department of Housing and Urban
Development, Room 4220, 451 Seventh
Street, SW., Washington, DC 20410,
telephone (202) 708-0477. Hearing or
speech impaired individuals may call
HUD’s TTY number (202) 708—-4594 or
1-800—-877-8399 (Federal Information
Relay Service TTY). (Other than the
800" number, these are not toll-free
numbers.)

SUPPLEMENTARY INFORMATION:
I. Discussion

Currently, neither the statute nor HUD
regulations place any restriction on an
owner leasing a unit with Section 8
certificate or voucher assistance to a
relative. All parties, of course, would
have to meet requirements generally
applicable to any certificate or voucher
assisted tenancy. These requirements
include: the applicant meets income
and other eligibility requirements; the
applicant is selected in appropriate
order from the HA’s waiting list; the
unit meets housing quality standards,
and the rent to the owner is reasonable.

This policy of no restrictions on
leasing with assistance to relatives has
been in effect since the inception of the
Certificate Program in the mid-1970s.
Historically, it has been viewed by the
Department as consistent with an over-
arching policy of promoting maximum
housing choice for assisted families.

The Department does not have
systematic data on the extent to which,
or the circumstances under which,
owners have been leasing to family
members. Nonetheless, it must be
recognized that a policy of allowing
leasing between closely related
individuals creates a potential for
misallocation of scarce program
resources. It can encourage families that
can house family members to seek and
obtain Federal assistance that otherwise
would be available for more needy
families. In short, it can shift, too
readily, responsibility for housing a
close relative from a relative with
available housing or financial resources
to the Federal Government.

Recent newspaper articles have
described a number of examples of
relatives leasing to other relatives with
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Section 8 assistance. The Department’s
review of these cases did not disclose
any violation of program requirements.
In a number of the examples the total
rent received by an owner, from the
assisted tenant and the HUD subsidy,
was lower than rent the owner
previously charged for the unit. In
addition, a number of examples
involved seriously ill close family
members. Other examples, however, did
appear to involve owners who should
have had the financial ability to assist
a close family member, but were
nonetheless receiving Section 8
assistance payments.

Section 982.306 of title 24 CFR sets
out the restrictions on a housing agency
(HA) approving a unit based on facts
concerning the owner. The Department
proposes to amend § 982.306 so that an
HA may not approve a unit for lease if
the owner is the parent, child,
grandparent, grandchild, sister, or
brother of the certificate or voucher
holder that is seeking to rent the unit.
(Under §982.306(e), “‘owner” includes a
principal or other interested party.) The
HA, however, could still approve the
unit for lease, if the HA determines that
approving the unit would provide
reasonable accommodation for a family
member who is a person with
disabilities. The Department specifically
invites comments on whether there
should be other exceptions to the
general policy.

When implemented, the policy would
apply to new admissions and to moves
with continued assistance. HUD would
add to HAP contract forms a simple
certification by the owner that the
owner is not a parent, child,
grandparent, grandchild, sister, or
brother of any member of the family.
HUD would also add a comparable
certification to the rental certificate and
rental voucher.

I1. Findings and Certifications
Environmental Impact

A Finding of No Significant Impact
with respect to the environment has
been made in accordance with HUD
regulations at 24 CFR Part 50, which
implement section 102(2)(C) of the
National Environmental Policy Act of
1969 (42 U.S.C. 4332). The Finding of
No Significant Impact is available for
public inspection between 7:30 a.m. and
5:30 p.m. weekdays in the Office of the
Rules Docket Clerk at the above address.

Regulatory Planning and Review

This proposed rule has been reviewed
in accordance with Executive Order
12866, issued by the President on
September 30, 1993 (58 FR 51735,

October 4, 1993). Any changes to the
proposed rule resulting from this review
are available for public inspection
between 7:30 a.m. and 5:30 p.m.
weekdays in the Office of the Rules
Docket Clerk at the above address.

Regulatory Flexibility Act

The Secretary has reviewed this
proposed rule before publication and by
approving it certifies, in accordance
with 5 U.S.C. 605(b) (the Regulatory
Flexibility Act), that this proposed rule
does not have a significant economic
impact on a substantial number of small
entities because it simply restricts
leasing with assistance between certain
related individuals and does not
otherwise restrict or impose burdens on
the use or availability of Section 8 rental
certificate or rental voucher assistance.

Unfunded Mandates Reform Act

The Secretary has reviewed this
proposed rule before publication and by
approving it certifies, in accordance
with the Unfunded Mandates Reform
Act of 1995 (2 U.S.C. 1532), that this
proposed rule does not impose a Federal
mandate that will result in the
expenditure by State, local, and tribal
governments, in the aggregate, or by the
private sector, of $100 million or more
in any one year.

Federalism

The General Counsel, as the
Designated Official under section 6(a) of
Executive Order 12612, Federalism, has
determined that the policies contained
in this proposed rule will not have
substantial direct effects on States or
their political subdivisions, or the
relationship between the Federal
Government and the States, or on the
distribution of power and
responsibilities among the various
levels of government. The proposed rule
does not alter the relationship between
HUD and the HAs. Rather, it simply
amends one of the conditions for receipt
of Federal assistance.

Family Impact

The General Counsel, as the
Designated Official under Executive
Order 12606, The Family, has
determined that this proposed rule does
not have potential for significant impact
on family formation, maintenance, and
general well-being, and, thus, is not
subject to review under the Order. This
proposed rule furthers the purposes of
the Executive Order by revising program
requirements to recognize the primary
right and responsibility of families
themselves to assist needy family
members and by increasing the
likelihood that Federal assistance is

limited to those circumstances where it
is most needed.

Catalog

The Catalog of Federal Domestic
Assistance numbers are 14.855 and
14.857.

List of Subjects in 24 CFR Part 982

Grant programs—housing and
community development, Housing, Rent
subsidies, Reporting and recordkeeping
requirements.

Accordingly, 24 CFR part 982 is
proposed to be amended as follows:

PART 982—SECTION 8 TENANT-
BASED ASSISTANCE: UNIFIED RULE
FOR TENANT-BASED ASSISTANCE
UNDER THE SECTION 8 RENTAL
CERTIFICATE PROGRAM AND THE
SECTION 8 RENTAL VOUCHER
PROGRAM

1. The authority citation for part 982
continues to read as follows:

Authority: 42 U.S.C. 1437a, 1437c, 1437f,
3535(d).

2. In §982.306, paragraphs (d) and (e)
are redesignated as paragraphs (e) and
(f) and a new paragraph (d) is added to
read as follows:

§982.306 HA disapproval of owner.

* * * * *

(d) The HA must not approve a unit
if the owner is the parent, child,
grandparent, grandchild, sister, or
brother of any member of the family,
unless the HA determines that
approving the unit would provide
reasonable accommodation for a family
member who is a person with
disabilities.
* * * * *

Dated: December 24, 1996.
Kevin Emanuel Marchman,
Acting Assistant Secretary for Public and
Indian Housing.
[FR Doc. 97-5737 Filed 3-7-97; 8:45 am]
BILLING CODE 4210-33-P

EQUAL EMPLOYMENT OPPORTUNITY
COMMISSION

29 CFR Part 1625

Waiver of Rights and Claims Under the
Age Discrimination in Employment Act
(ADEA)

AGENCY: Equal Employment
Opportunity Commission.

ACTION: Notice of proposed rulemaking.

SUMMARY: EEOC is publishing its notice
of proposed rulemaking on agreements
waiving rights and claims under the Age
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Discrimination in Employment Act, in
order to set forth procedures for
complying with the Older Workers
Benefit Protection Act of 1990.

DATES: To be assured of consideration
by EEOC, comments must be in writing
and must be received on or before May
9, 1997.

ADDRESS: Written comments should be
submitted to Frances M. Hart, Executive
Officer, Executive Secretariat, Equal
Employment Opportunity Commission,
1801 L Street, NW, Washington, DC
20507.

FOR FURTHER INFORMATION CONTACT:
Joseph N. Cleary, Assistant Legal
Counsel, or Paul E. Boymel, Senior
Attorney-Advisor, ADEA Division,
Office of Legal Counsel, 202-663-4692
(voice), 202-663—-7026 (TDD).

SUPPLEMENTARY INFORMATION:

A. History

Congress amended the ADEA by
enacting the Older Workers Benefit
Protection Act of 1990 (OWBPA), Pub.
L. No. 101-433, 104 Stat. 983 (1990), to
clarify the prohibitions against
discrimination on the basis of age. In
Title Il of OWBPA, Congress addressed
waivers of rights and claims under the
ADEA, amending section 7 of the ADEA
by adding a new subsection (f), 29
U.S.C. sec. 626(f).

Section 7(f)(1) provides that “‘an
individual may not waive any right or
claim under the [ADEA] unless the
waiver is knowing and voluntary.”
Section 7(f) sets out the minimum
criteria for determining whether a
waiver is knowing and voluntary.

In light of the OWBPA amendments,
EEOC published an Advance Notice of
Proposed Rulemaking (ANPRM) in the
Federal Register, 57 FR 10626 (March
27, 1992), seeking information from the
public on various issues under both
titles of OWBPA. In response to the
ANPRM, EEOC received approximately
40 comments, many of which presented
detailed analyses of Title Il issues,
requesting EEOC to provide formal
guidance on waivers of rights and
claims under the ADEA. Since the
publication of the ANPRM, EEOC also
has received numerous written and
telephone inquiries requesting
information on how to comply with
Title 1l.

On August 31, 1995, EEOC
announced in the Federal Register, 60
FR 45388 (August 31, 1995), its intent
to use negotiated rulemaking to develop
a proposed Title Il rule.

B. Purpose of Negotiated Rulemaking

Negotiated rulemaking, under
procedures set out in the Negotiated

Rulemaking Act, 5 U.S.C. 561 et seq.,
Pub. L. 101-648, is a relatively new tool
used by agencies in connection with the
development of regulations. In using
negotiated rulemaking, EEOC has
reached out to employers, employees,
and their representatives to take into
account the concerns of all interested
communities in the development and
drafting of the proposed rule. This
procedure contrasts with the more
traditional ‘‘notice and comment”
rulemaking where an agency receives
public input only after the proposed
rule is published for comment. The
advantages of negotiated rulemaking
include:

1. The negotiated rulemaking process
allows public input from the start,
permitting the stakeholders—
individuals, organizations, and
businesses actually affected by the
rule—to explain their concerns and help
shape the rule;

2. The agency gains the benefit of the
expertise of the stakeholders, enabling it
to draft a rule that reflects the realities
of the workplace, not just the agency’s
views;

3. The negotiated rulemaking process
requires consensus of the committee
members. By involving stakeholders
from all sides of the issues to be
addressed, the stakeholders will be
more willing to accept the regulation
without legal challenge. While no
stakeholder will be happy with every
provision of a rule, each will know that
the rule represents a reasonable solution
to shared problems.

C. Negotiated Rulemaking on Title Il of
OWBPA

The August 31, 1995 Federal Register
notice set out nine issues that EEOC
suggested might be discussed during the
negotiated rulemaking process. EEOC
left open the possibility that the
Negotiated Rulemaking Committee
would add other issues to the proposed
rule and/or choose not to address one or
more of the enumerated issues.

The notice also invited members of
the public who were interested in
serving on the Committee to inform
EEOC of their interest and
qualifications. EEOC received over 70
requests to participate on the
Committee, representing a wide
diversity of interests and backgrounds.
EEOC chose 18 Committee participants
from members of the public
representing labor, management, and
employee interests, along with 2 EEOC
representatives to serve on the
Committee. The members of the
Committee were:

Elizabeth M. Barry, Esq., Harvard

University, Cambridge, MA

William H. Brown, Esq., Schnader,
Harrison, Segal & Lewis, Philadelphia,
PA

Joseph N. Cleary, Esq., Equal
Employment Opportunity
Commission, Washington, DC

John C. Dempsey, Esqg., AFSCME, AFL—
CIO, Washington, DC

Raymond C. Fay, Esq., Bell Boyd &
Lloyd, Washington, DC

Burton D. Fretz, Esg., National Senior
Citizens Law Center, Washington, DC

Peter Kilgore, Esq., National Restaurant
Association, Washington, DC

Lloyd C. Loomis, Esq., Atlantic
Richfield Co., Los Angeles, CA

Benton J. Mathis, Esq., Drew, Eckl &
Farnham, Atlanta, GA

Thomas R. Meites, Esq., Meites,
Frackman, Mulder & Burger, Chicago,
IL

Niall A. Paul, Esqg., Spilman, Thomas &
Battle, Charleston, WV

Markus L. Penzel, Esq., Garrison,
Phelan, Levin-Epstein & Penzel, and
National Employment Lawyers Assn.
New Haven, CT

L. Steven Platt, Esg., Arnold and
Kadjan, and National Employment
Lawyers Assn., Chicago, IL

Pamela S. Poff, Esq., Paine Webber Inc.,
Weehawken, NJ

Michele C. Pollak, Esg., American
Association of Retired Persons,
Washington, DC

Jaime Ramon, Esq., Jackson Walker,
Dallas, TX

Patrick W. Shea, Esq., Paul Hastings,
Janofsky & Walker, Society for Human
Resource Management, Stamford, CT

Paul H. Tobias, Esq., Tobias Kraus &
Torchia, Cincinnati, OH

Ellen J. Vargyas, Esq., Equal
Employment Opportunity
Commission, Washington, DC

Robert Williams, Esq., McGuiness &
Williams, Equal Employment
Advisory Council, Washington, DC

The Negotiated Rulemaking
Committee began work on December 6,
1995. Committee meetings were held on
December 6—7, 1995, January 23-24,
1996, March 6-7, 1996, April 16-17,
1996, June 18-19, 1996, and July 23-24,
1996. The Committee discussed in
detail the issues set out in the August
31, 1995, Federal Register notice, as
well as other issues that the Committee
considered needed to be resolved. The
Committee functioned by consensus
which it defined as the absence of
objection by any Committee member.

The Committee unanimously
forwarded a recommended proposed
rule to EEOC for its consideration. As a
result of the recommendations received
from the Committee, and its
deliberations regarding such
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recommendations, EEOC is publishing
for public comment the Committee’s
negotiated rule in this Notice of
Proposed Rulemaking.

Because the recommendation was
based on a consensus of the Committee
members, it did not include issues on
which the Committee could not reach a
consensus. EEOC recognizes that this
Notice of Proposed Rulemaking does not
address certain issues that arise under
Title 11 of OWBPA. EEOC emphasizes
that no inference should be drawn on
any issue by reason of the proposed
regulation’s silence with respect to that
issue.

Following the end of the 60 day
comment period, members of the
Negotiated Rulemaking Committee will
be given a period of 30 days to provide
EEOC with their written views relating
to the proposed rule and the comments
received. At the expiration of that 30
day period, EEOC will review all
comments and determine the content of
the final regulation.

As a convenience to commentors, the
Executive Secretariat will accept public
comments transmitted by facsimile
(“FAX’") machine. The telephone
number of the FAX receiver is 202-663—
4114. (Telephone numbers published in
this Notice are not toll-free). Only
public comments of six or fewer pages
will be accepted via FAX transmittal.
This limitation is necessary in order to
assure access to the equipment. Receipt
of FAX transmittals will not be
acknowledged, except that the sender
may request confirmation of receipt by
calling the Executive Secretariat staff on
202-663-4078.

Comments received will be available
for public inspection in the EEOC
Library, Room 6502, 1801 L Street, NW,
Washington, DC 20507, by appointment
only, from 9:00 a.m. to 5:00 p.m.,
Monday through Friday, except legal
holidays. Persons who need assistance
to review the comments will be
provided with appropriate aids such as
readers or print magnifiers. Copies of
this notice of proposed rulemaking are
available in the following alternative
formats: Large print, braille, electronic
file on computer disk, and audio-tape.
To schedule an appointment or receive
a copy of the notice in an alternative
format, call 202 663—-4630 (voice), 202—
663—-4399 (TDD).

Executive Order 12866, Regulatory
Planning and Review

Under section 3(f)(4) of Executive
Order 12866, EEOC has determined that
this regulation would be a “significant
regulatory action;” therefore, EEOC has
coordinated this NPRM with the Office
of Management and Budget. However,

under section 3(f)(1) of Executive Order
12866, EEOC has determined that the
regulation will not have an annual effect
on the economy of $100 million or more
or adversely affect in a material way the
economy, a sector of the economy,
productivity, competition, jobs, the
environment, public health or safety, or
State or local or tribal governments or
communities. The rule will not create a
serious inconsistency or otherwise
interfere with an action taken or
planned by another agency. Therefore,
EEOC has not needed to prepare a
detailed cost-benefit assessment of the
regulation.

Paperwork Reduction Act

The rule as proposed does not require
the collection of information by EEOC
or by any other agency of the United
States Government. However, the
provisions of Title Il of OWBPA do
require employers to provide certain
information to employees (but not to
EEOC) in writing.

Accordingly, EEOC, as part of its
continuing effort to reduce paperwork
and respondent burden, is, as required
by the Paperwork Reduction Act for all
collections of information, soliciting
comments concerning the proposed rule
with regard to the paperwork
requirements contained in Title Il of
OWBPA.. The provisions of the
proposed rule dealing with
informational requirements have been
submitted to the Office of Management
and Budget for review under section
3507 of the Paperwork Reduction Act.

The public reporting and
recordkeeping burden for this collection
of information is estimated to be 41,139
hours in order for employers to collect
the information and to determine: (1)
what information must be given to
employees; (2) which employees must
be given the information; (3) how the
information should be organized.

The estimated burden of collecting
and distributing the information was
calculated as follows:

Collection Title: Informational
requirements under Title Il of the Older
Workers Benefit Protection Act of 1990
(OWBPA), 29 CFR Part 1625.

Form Number: None.

Frequency of Report: None required.

Type of Respondent: Business, state or
local governments, not for profit
institutions.

Description of the Affected Public:
Any employer with 20 or more
employees that seeks waiver agreements
in connection with exit incentive or
other employment termination programs
(hereinafter, “Programs”).

Responses: 13,713.

Reporting Hours: 41,139.

Number of Forms: None.

Abstract: This requirement does not
involve record keeping. It consists of
providing adequate information in
waiver agreements offered to a group or
class of persons in connection with a
Program, to satisfy the requirements of
the OWBPA.

Burden Statement: There is no
reporting requirement nor additional
record keeping associated with this rule.
The only paperwork burden involved is
the inclusion of the relevant data in
waiver agreements. The rule applies
only to those employers who have 20 or
more employees and who offer waivers
to a group or class of employees in
connection with a Program.

There are 542,000 employers who
have at least 20 employees. Programs
come into play when, as a result of
business activity, employers are forced
to cut their work force. Based on
statistics from EEOC’s private employer
survey, it is estimated that in any one
year 4.6% of employers are involved in
activities, such as mergers or
downsizing, which occasion the use of
Programs. It is further estimated, based
on figures from a General Accounting
Office study, and the Bureau of Labor
Statistics, that at most 55% of those who
use Programs require waivers and thus
are affected by this rule.

Applying the above factors to the total
number of employers:
[(542,000%.046x.55)=13,713] yields
13,713 employers that are affected by
this requirement. The larger employers
are assumed to have computerized
record keeping, and thus can produce
the requisite notification with a
minimum of effort, while smaller
employers have far less information to
process.

Therefore, it is estimated that, on the
average, a notification can be produced
in approximately 3 hours. This would
then produce a maximum of
(13,713%x3)=41,139 hours annually.

Organizations and individuals
desiring to submit comments on the
information collection requirements
should submit written comments on or
before April 9, 1997. This deadline does
not affect the deadline for the public to
comment to EEOC on the proposed
regulation itself. Address comments to:
Office of Information and Regulatory
Affairs, Office of Management and
Budget, Room 10235, New Executive
Office Building, Washington, D.C.
20503, Attention: Desk Officer for the
United States Equal Employment
Opportunity Commission. Comments
also should be sent to EEOC at the
address listed at the beginning of this
Notice.
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EEOC will consider comments by the
public on this proposed regulation to:

« Evaluate whether the proposed
collection of information is necessary
for the proper performance of the
functions of EEOC, including whether
the information shall have practical
utility;

< Evaluate the accuracy of EEOC’s
estimate of the burden of the proposed
collection of information;

¢ Enhance the quality, utility, and
clarity of the information to be
collected; and

¢ Minimize the burden of collection
of information on those who are to
respond, including through the use of
automated collection techniques or
other forms of information technology.

EEOC certifies under 5 U.S.C. 605(b),
enacted by the Regulatory Flexibility
Act (Pub. L. 96-354), that this regulation
will not result in a significant economic
impact on a substantial number of small
entities. For this reason, a regulatory
flexibility analysis is not required. A
copy of this proposed rule was
furnished to the Small Business
Administration.

In addition, in accordance with
Executive Order 12067, EEOC has
solicited the views of affected Federal
agencies.

List of Subjects in 29 CFR Part 1625

Advertising, Age, Employee benefit
plans, Equal employment opportunity,
Retirement.

Signed at Washington, DC this 4th day of
March, 1997.
Gilbert F. Casellas,
Chairman.

It is proposed to amend chapter XIV
of title 29 of the Code of Federal
Regulations as follows:

PART 1625—AGE DISCRIMINATION IN
EMPLOYMENT ACT

1. The authority citation for part 1625
continues to read as follows:

Authority: 81 Stat. 602; 29 U.S.C. 621, 5
U.S.C. 301, Secretary’s Order No. 10-68;
Secretary’s Order No. 11-68; sec. 12, 29
U.S.C. 631, Pub. L. 99-592, 100 Stat. 3342;
sec. 2, Reorg. Plan No. 1 of 1978, 43 FR
19807.

2. In part 1625, §1625.22 would be
added to Subpart B—Substantive
Regulations to read as follows:

§1625.22 Waivers of rights and claims
under the ADEA.

(a) Introduction. (1) Congress
amended the ADEA in 1990 to clarify
the prohibitions against discrimination
on the basis of age. In Title Il of
OWBPA, Congress addressed waivers of
rights and claims under the ADEA,

amending section 7 of the ADEA by
adding a new subsection (f).

(2) Section 7(f)(1) of the ADEA
expressly provides that waivers may be
valid and enforceable under the ADEA
only if the waiver is ““knowing and
voluntary”. Sections 7(f) (1) and 7(f) (2)
of the ADEA set out the minimum
requirements for determining whether a
waiver is knowing and voluntary.

(3) Other facts and circumstances may
bear on the question of whether the
waiver is knowing and voluntary, as, for
example, if there is a material mistake,
omission, or misstatement in the
information furnished by the employer
to an employee in connection with the
waiver.

(b) Wording of waiver agreements. (1)
Section 7(f)(1)(A) of the ADEA provides,
as part of the minimum requirements for
a knowing and voluntary waiver, that:

The waiver is part of an agreement between
the individual and the employer that is
written in a manner calculated to be
understood by such individual, or by the
average individual eligible to participate.

(2) The entire waiver agreement must
be in writing.

(3) Waiver agreements must be drafted
in plain language geared to the level of
understanding of the individual party to
the agreement or individuals eligible to
participate. Employers should take into
account such factors as the level of
comprehension and education of typical
participants. Consideration of these
factors usually will require the
limitation or elimination of technical
jargon and of long, complex sentences.

(4) The waiver agreement must not
have the effect of misleading,
misinforming, or failing to inform
participants and affected individuals.
Any advantages or disadvantages
described shall be presented without
either exaggerating the benefits or
minimizing the limitations.

(5) Section 7(f)(1)(H) of the ADEA,
relating to exit incentive or other
employment termination programs
offered to a group or class of employees,
also contains a requirement that
information be conveyed ““in writing in
a manner calculated to be understood by
the average plan participant.” The same
standards applicable to the similar
language in section 7(f)(1)(A) of the
ADEA apply here as well.

(6) Section 7(f)(1)(B) of the ADEA
provides, as part of the minimum
requirements for a knowing and
voluntary waiver, that *‘the waiver
specifically refers to rights or claims
under this Act.”” Pursuant to this
subsection, the waiver agreement must
refer to the Age Discrimination in
Employment Act (ADEA) by name in
connection with the waiver.

(7) Section 7(f)(1)(E) of the ADEA
requires that an individual must be
“advised in writing to consult with an
attorney prior to executing the
agreement.”

(c) Waiver of future rights. (1) Section
7(f)(1)(C) of the ADEA provides that:

A waiver may not be considered knowing
and voluntary unless at a minimum * * *
the individual does not waive rights or
claims that may arise after the date the
waiver is executed.

(2) The waiver of rights or claims that
arise following the execution of a waiver
is prohibited. However, section
7(f)(1)(C) of the ADEA does not bar, in
a waiver that otherwise is consistent
with statutory requirements, the
enforcement of agreements to perform
future employment-related actions such
as the employee’s agreement to retire or
otherwise terminate employment at a
future date.

(d) Consideration. (1) Section
7(f)(1)(D) of the ADEA states that:

A waiver may not be considered knowing
and voluntary unless at a minimum * * *
the individual waives rights or claims only
in exchange for consideration in addition to
anything of value to which the individual
already is entitled.

(2) “Consideration in addition’ means
anything of value in addition to that to
which the individual is already entitled
in the absence of a waiver.

(3) If a benefit or other thing of value
was eliminated in contravention of law
or contract, express or implied, the
subsequent offer of such benefit or thing
of value in connection with a waiver
will not constitute ““consideration” for
purposes of section 7(f)(1) of the ADEA.
Whether such elimination as to one
employee or group of employees is in
contravention of law or contract as to
other employees, or to that individual
employee at some later time, may vary
depending on the facts and
circumstances of each case.

(4) An employer is not required to
give a person age 40 or older a greater
amount of consideration than is given to
a person under the age of 40, solely
because of that person’s membership in
the protected class under the ADEA.

(e) Time periods. (1) Section 7(f)(1)(F)
of the ADEA states that:

A waiver may not be considered knowing
and voluntary unless at a minimum * * *

(i) The individual is given a period of at
least 21 days within which to consider the
agreement; or

(ii) If a waiver is requested in connection
with an exit incentive or other employment
termination program offered to a group or
class of employees, the individual is given a
period of at least 45 days within which to
consider the agreement.



Federal Register / Vol. 62, No. 46 / Monday, March 10, 1997 / Proposed Rules

10791

(2) Section 7(f)(1)(G) of the ADEA
states:

A waiver may not be considered knowing
and voluntary unless at a minimum * * *
the agreement provides that for a period of
at least 7 days following the execution of
such agreement, the individual may revoke
the agreement, and the agreement shall not
become effective or enforceable until the
revocation period has expired.

(3) The term “‘exit incentive or other
employment termination program”
includes both voluntary and involuntary
programs.

(4) The 21 or 45 day period runs from
the date of the employer’s final offer.
Material changes to the final offer restart
the running of the 21 or 45 day period;
changes made to the final offer that are
not material do not restart the running
of the 21 or 45 day period. The parties
may agree that changes, whether
material or immaterial, do not restart the
running of the 21 or 45 day period.

(5) The 7 day revocation period
cannot be shortened by the parties, by
agreement or otherwise.

(6) An employee may sign a release
prior to the end of the 21 or 45 day time
period, thereby commencing the
mandatory 7 day revocation period.
This is permissible as long as the
employee’s decision to accept such
shortening of time is knowing and
voluntary and is not induced by the
employer through fraud,
misrepresentation, a threat to withdraw
or alter the offer prior to the expiration
of the 21 or 45 day time period, or by
providing different terms to employees
who sign the release prior to the
expiration of such time period.
However, if an employee signs a release
before the expiration of the 21 or 45 day
time period, the employer may expedite
the processing of the consideration
provided in exchange for the waiver.

(f) Informational requirements.

(1) Introduction. (i) Section 7(f)(1)(H)
of the ADEA provides that:

A waiver may not be considered knowing
and voluntary unless at a minimum * * * if
a waiver is requested in connection with an
exit incentive or other employment
termination program offered to a group or
class of employees, the employer (at the
commencement of the period specified in
subparagraph (F)) [which provides time
periods for employees to consider the waiver]
informs the individual in writing in a manner
calculated to be understood by the average
individual eligible to participate, as to—

(i) Any class, unit, or group of individuals
covered by such program, any eligibility
factors for such program, and any time limits
applicable to such program; and

(ii) The job titles and ages of all individuals
eligible or selected for the program, and the
ages of all individuals in the same job
classification or organizational unit who are
not eligible or selected for the program.

(ii) Section 7(f)(1)(H) of the ADEA
addresses two principal issues: to whom
must information be provided, and what
information must be disclosed to such
individuals.

(iit)(A) Section 7(f)(1)(H) of the ADEA
references two types of “‘programs”
under which employers seeking waivers
must make written disclosures: “‘exit
incentive programs” and ‘““other
employment termination programs.”
Usually an “‘exit incentive program’ is
a voluntary program offered to a group
or class of employees where such
employees are offered consideration in
addition to anything of value to which
the individuals are already entitled
(hereinafter in this section, “‘additional
consideration’’) in exchange for their
decision to resign voluntarily and sign
a waiver. Usually “‘other employment
termination program’’ refers to a group
or class of employees who were
involuntarily terminated and who are
offered additional consideration in
return for their decision to sign a
waiver.

(B) The question of the existence of a
“program’’ will be decided based upon
the facts and circumstances of each
case. A “‘program” exists when an
employer offers additional
consideration for the signing of a waiver
pursuant to an exit incentive or other
employment termination (e.g., a
reduction in force) to two or more
employees. Typically, an involuntary
termination program is a standardized
formula or package of benefits that is
available to two or more employees,
while an exit incentive program
typically is a standardized formula or
package of benefits designed to induce
employees to sever their employment
voluntarily. In both cases, the terms of
the programs generally are not subject to
negotiation between the parties.

(C) Regardless of the type of program,
the scope of the terms ““class,” *‘unit,”
“group,” “‘job classification,” and
‘“organizational unit” is determined by
examining the ‘“‘decisional unit” at
issue. (See paragraph (f)(3) of this
section, “The Decisional Unit,”” below).

(D) A “program” for purposes of the
ADEA need not constitute an “‘employee
benefit plan” for purposes of the
Employee Retirement Income Security
Act of 1974 (ERISA). An employer may
or may not have an ERISA severance
plan in connection with its OWBPA
program.

(iv) The purpose of the informational
requirements is to provide an employee
with enough information regarding the
program to allow the employee to make
an informed choice whether or not to
sign a waiver agreement.

(2) To whom must the information be
given. The required information must be
given to each person in the decisional
unit who is asked to sign a waiver
agreement.

(3) The decisional unit. (i)(A) The
terms ““class,” “unit,” or “‘group” in
section 7(f)(1)(H)(i) of the ADEA and
““job classification or organizational
unit” in section 7(f)(1)(H)(ii) of the
ADEA refer to examples of categories or
groupings of employees affected by a
program within an employer’s particular
organizational structure. The terms are
not meant to be an exclusive list of
characterizations of an employer’s
organization.

(B) When identifying the scope of the
*“class, unit, or group,” and ““job
classification or organizational unit,” an
employer should consider its
organizational structure and decision-
making process. A ‘“‘decisional unit” is
that portion of the employer’s
organizational structure from which the
employer chose the persons who would
be offered consideration for the signing
of a waiver and those who would not be
offered consideration for the signing of
a waiver. The term “‘decisional unit”
has been developed to reflect the
process by which an employer chose
certain employees for a program and
ruled out others from that program.

(ii)(A) The variety of terms used in
section 7(f)(1)(H) of the ADEA
demonstrates that employers often use
differing terminology to describe their
organizational structures. When
identifying the population of the
decisional unit, the employer acts on a
case-by-case basis, and thus the
determination of the appropriate class,
unit, or group, and job classification or
organizational unit for purposes of
section 7(f)(1)(H) of the ADEA also must
be made on a case-by-case basis.

(B) The examples in paragraph
(F(3)(iii) of this section demonstrate that
in appropriate cases some subgroup of
a facility’s work force may be the
decisional unit. In other situations, it
may be appropriate for the decisional
unit to comprise several facilities.
However, as the decisional unit is
typically no broader than the facility, in
general the disclosure need be no
broader than the facility. “Facility” as it
is used throughout this section generally
refers to place or location. However, in
some circumstances terms such as
**school,” “plant,” or *‘complex” may be
more appropriate.

(C) Often, when utilizing a program
an employer is attempting to reduce its
workforce at a particular facility in an
effort to eliminate what it deems to be
excessive overhead, expenses, or costs
from its organization at that facility. If
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the employer’s goal is the reduction of
its workforce at a particular facility and
that employer undertakes a decision-
making process by which certain
employees of the facility are selected for
a program, and others are not selected
for a program, then that facility
generally will be the decisional unit for
purposes of section 7(f)(1)(H) of the
ADEA.

(D) However, if an employer seeks to
terminate employees by exclusively
considering a particular portion or
subgroup of its operations at a specific
facility, then that subgroup or portion of
the workforce at that facility will be
considered the decisional unit.

(E) Likewise, if the employer analyzes
its operations at several facilities,
specifically considers and compares
ages, seniority rosters, or similar factors
at differing facilities, and determines to
focus its workforce reduction at a
particular facility, then by the nature of
that employer’s decision-making
process the decisional unit would
include all considered facilities and not
just the facility selected for the
reductions.

(iii) The following examples are not
all-inclusive and are meant only to
assist employers and employees in
determining the appropriate decisional
unit. Involuntary reductions in force
typically are structured along one or
more of the following lines:

(A) Facility-wide: Ten percent of the
employees in the Springfield facility
will be terminated within the next ten
days;

(B) Division-wide: Fifteen of the
employees in the Computer Division
will be terminated in December;

(C) Department-wide: One-half of the
workers in the Keyboard Department of
the Computer Division will be
terminated in December;

(D) Reporting: Ten percent of the
employees who report to the Vice
President for Sales, wherever the
employees are located, will be
terminated immediately;

(E) Job Category: Ten percent of all
accountants, wherever the employees
are located, will be terminated next
week.

(iv) In the examples in paragraph
(H(3)(iii) of this section, the decisional
units are, respectively: (A) the
Springfield facility; (B) the Computer
Division; (C) the Keyboard Department;
(D) all employees reporting to the Vice
President for Sales; and (E) all
accountants.

(v) While the particular circumstances
of each termination program will
determine the decisional unit, the
following examples also may assist in

determining when the decisional unit is
other than the entire facility:

(A) A number of small facilities with
interrelated functions and employees in
a specific geographic area may comprise
a single decisional unit;

(B) If a company utilizes personnel for
a common function at more than one
facility, the decisional unit for that
function (i.e., accounting) may be
broader than the one facility;

(C) A large facility with several
distinct functions may comprise a
number of decisional units; for example,
if a single facility has distinct internal
functions with no employee overlap
(i.e., manufacturing, accounting, human
resources), and the program is confined
to a distinct function, a smaller
decisional unit may be appropriate.

(vi)(A) For purposes of this section,
higher level review of termination
decisions generally will not change the
size of the decisional unit unless the
reviewing process alters its scope. For
example, review by the Human
Resources Department to monitor
compliance with discrimination laws
does not affect the decisional unit.
Similarly, when a regional manager in
charge of more than one facility reviews
the termination decisions regarding one
of those facilities, the review does not
alter the decisional unit, which remains
the one facility under consideration.

(B) However, if the regional manager
in the course of review determines that
persons in other facilities should also be
considered for termination, the
decisional unit becomes the population
of all facilities considered. Further, if,
for example, the regional manager and
his three immediate subordinates jointly
review the termination decisions, taking
into account more than one facility, the
decisional unit becomes the populations
of all facilities considered.

(vii) This regulatory section is limited
to the requirements of section 7(f)(1)(H)
and is not intended to affect the scope
of discovery or of substantive
proceedings in the processing of charges
of violation of the ADEA or in litigation
involving such charges.

(4) Presentation of information. (i)
The information provided must be in
writing and must be written in a manner
calculated to be understood by the
average individual eligible to
participate.

(ii) Information regarding ages should
be broken down according to the age of
each person eligible or selected for the
program and each person not eligible or
selected for the program. The use of age
bands broader than one year (such as
‘“‘age 20-30"") does not satisfy this
requirement.

(iii) In a termination of persons in
several established grade levels and/or
other established subcategories within a
job category or job title, the information
shall be broken down by grade level or
other subcategory.

(iv) If an employer in its disclosure
combines information concerning both
voluntary and involuntary terminations,
the employer shall present the
information in a manner that
distinguishes between voluntary and
involuntary terminations.

(v) If the terminees are selected from
a subset of a decisional unit, the
employer must still disclose information
for the entire population of the
decisional unit. For example, if the
employer decides that a 10% RIF in the
Accounting Department will come from
the accountants whose performance is
in the bottom one-third of the Division,
the employer still must disclose
information for all employees in the
Accounting Department, even those
who are the highest rated.

(vi) An involuntary termination
program in a decisional unit may take
place in successive increments over a
period of time. Special rules apply to
this situation. Specifically, information
supplied with regard to the involuntary
termination program should be
cumulative, so that later terminees are
provided ages and job titles or job
categories, as appropriate, for all
persons in the decisional unit at the
beginning of the program and all
persons terminated to date. There is no
duty to supplement the information
given to earlier terminees so long as the
disclosure, at the time it is given,
conforms to the requirements of this
section.

(vii) The following example
demonstrates one way in which the
required information could be presented
to the employees. (This example is not
presented as a prototype notification
agreement that automatically will
comply with the ADEA. Each
information disclosure must be
structured based upon the individual
case, taking into account the corporate
structure, the population of the
decisional unit, and the requirements of
section 7(f)(1)(H)) of the ADEA:
Example: Y Corporation lost a major
construction contract and determined
that it must terminate 10% of the
employees in the Construction Division.
Y decided to offer all terminees $20,000
in severance pay in exchange for a
waiver of all rights. The waiver provides
the section 7(f)(1)(H) of the ADEA
information as follows:

(A) The decisional unit is the
Construction Division.
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(B) All persons in the Construction
Division are eligible for the program. All
persons who are being terminated in our
November RIF are selected for the
program.

(C) All persons who are being offered
consideration under a waiver agreement

must sign the agreement and return it to
the Personnel Office within 45 days
after receiving the waiver. Once the
signed waiver is returned to the
Personnel Office, the employee has 7
days to revoke the waiver agreement.

(D) The following is a listing of the
ages and job titles of persons in the
Construction Division who were and
were not selected for termination and
the offer of consideration for signing a
waiver:

. Number Number not
Job title Age selected selected

(1) Mechanical ENGINEEIS, | ....c.oi ittt ettt 25 21 48

26 11 73

63 4 18

64 3 11

(2) Mechanical ENGINEEIS, [l .......ooiiiiiii ittt 28 3 10

29 11 17
*

(3) SHrUCIUTAl ENGINEETS, | ittt ettt et b et e ettt esbe e e nbeesaneennes 21 5 8
®

(4) SEruCtural ENGINEETS, 11 ..ottt sttt b et sab e bt e st e e nbe e s e ennes 23 2 4
*

(5) PUICN@SING AGENTS ...ttt r et e e e e sme e e e are e neer e e n e reenneene s 26 10 11
*

letc., for all ages.

(9) Waivers settling charges and
lawsuits. (1) Section 7(f)(2) of the ADEA
provides that:

A waiver in settlement of a charge filed
with the Equal Employment Opportunity
Commission, or an action filed in court by
the individual or the individual’s
representative, alleging age discrimination of
a kind prohibited under section 4 or 15 may
not be considered knowing and voluntary
unless at a minimum—

(A) Subparagraphs (A) through (E) of
paragraph (1) have been met; and

(B) The individual is given a reasonable
period of time within which to consider the
settlement agreement.

(2) The language in section 7(f)(2) of the
ADEA, “discrimination of a kind prohibited
under section 4 or 15” refers to allegations
of age discrimination of the type prohibited
by the ADEA.

(3) The standards set out in section (f) of
these regulations for complying with the
provisions of section 7(f)(1)(A)-(E) of the
ADEA also will apply for purposes of
complying with the provisions of section
7(f)(2)(A) of the ADEA.

(4) The term *‘reasonable time within
which to consider the settlement agreement”
means reasonable under all the
circumstances, including whether the
individual is represented by counsel or has
the assistance of counsel.

(5) However, while the time periods under
section 7(f)(1) of the ADEA do not apply to
subsection 7(f)(2) of the ADEA, a waiver
agreement under this subsection that
provides an employee the time periods
specified in section 7(f)(1) of the ADEA will
be considered “‘reasonable” for purposes of
section 7(f)(2)(B) of the ADEA.

(6) A waiver agreement in compliance with
this section that is in settlement of an EEOC
charge does not require the participation or
supervision of EEOC.

(h) Burden of proof. In any dispute
that may arise over whether any of the
requirements, conditions, and
circumstances set forth in section 7(f) of
the ADEA, subparagraph (A), (B), (C),
(D), (E), (F), (G), or (H) of paragraph (1),
or subparagraph (A) or (B) of paragraph
(2), have been met, the party asserting
the validity of a waiver shall have the
burden of proving in a court of
competent jurisdiction that a waiver
was knowing and voluntary pursuant to
paragraph (1) or (2) of section 7(f) of the
ADEA.

(i) EEOC’s enforcement powers. (1)
Section 7(f)(4) of the ADEA states:

No waiver agreement may affect the
Commission’s rights and responsibilities to
enforce [the ADEA]. No waiver may be used
to justify interfering with the protected right
of an employee to file a charge or participate
in an investigation or proceeding conducted
by the Commission.

(2) No waiver agreement may include
any provision prohibiting any
individual from:

(i) Filing a charge or complaint,
including a challenge to the validity of
the waiver agreement, with EEOC, or

(i) Participating in any investigation
or proceeding conducted by EEOC.

(3) No waiver agreement may include
any provision imposing any condition
precedent, any penalty, or any other
limitation adversely affecting any
individual’s right to:

(i) File a charge or complaint,
including a challenge to the validity of
the waiver agreement, with EEOC, or

(ii) Participate in any investigation or
proceeding conducted by EEOC.

(j) Effective date of this section. (1)
This section is effective [30 days after
publication of the final rule in the
Federal Register.]

(2) This section applies to waivers
offered by employers on or after the
effective date specified in paragraph
(1)(1) of this section.

(3) No inference is to be drawn from
this section regarding the validity of
waivers offered prior to the effective
date.

(k) Statutory authority. The
regulations in this section are legislative
regulations issued pursuant to section 9
of the ADEA and Title 1l of OWBPA.
[FR Doc. 97-5745 Filed 3-7-97; 8:45 am]
BILLING CODE 6570-01-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 1
[MD Docket No. 96-186; FCC 97-49]

Assessment and Collection of
Regulatory Fees For Fiscal Year 1997

AGENCY: Federal Communications
Commission.

ACTION: Notice of Proposed Rulemaking.

SUMMARY: The Commission is proposing
to revise its Schedule of Regulatory Fees
in order to recover the amount of
regulatory fees that Congress has
required it to collect for fiscal year 1997.
Section 9 of the Communications Act of
1934, as amended, provides for the
annual assessment and collection of
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regulatory fees. For fiscal year 1997
sections 9(b) (2) and (3) provide for
annual “Mandatory Adjustments’ and
“Permitted Amendments” to the
Schedule of Regulatory Fees. These
revisions will further the National
Performance Review goals of
reinventing Government by requiring
beneficiaries of Commission services to
pay for such services.

DATES: Comments are due on or before
March 25, 1997 and Reply Comments
are due on or before April 4, 1997.

ADDRESSES; Comments and reply
comments should be sent to the Office
of the Secretary, Federal
Communications Commission,
Washington, DC 20554.

FOR FURTHER INFORMATION CONTACT:
Peter W. Herrick, Office of Managing
Director at (202) 418-0443, or Terry D.
Johnson, Office of Managing Director at
(202) 418-0445.

SUPPLEMENTARY INFORMATION: Adopted:
February 14, 1997; Released: March 5,
1997.
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l. Introduction

1. By this Notice of Proposed
Rulemaking, the Commission
commences a proceeding to revise its
Schedule of Regulatory Fees in order to
recover the amount of regulatory fees
that Congress, pursuant to Section 9(a)
of the Communications Act, as
amended, has required it to collect for
Fiscal Year (FY) 1997. See 47 U.S.C.
§159 (a).

2. Congress has required that we
collect $152,523,000 through regulatory
fees in order to recover the costs of our
enforcement, policy and rulemaking,
international and user information
activities for FY 1997. Public Law 104—
208 and 47 U.S.C. §159(a)(2). This
amount is $26,123,000 or nearly 21%
more than the amount that Congress
designated for recovery through
regulatory fees for FY 1996. See
Assessment and Collection of
Regulatory Fees for Fiscal Year 1996,
FCC 96-295, released July 5, 1996, 61
FR 36629 (July 12, 1996). Thus, we are
proposing to revise our fees in order to
collect the increased amount that
Congress has required that we collect.

Additionally, we propose to amend the
Schedule in order to assess regulatory
fees upon licensees and/or regulatees of
services not previously subject to
payment of a fee, to simplify and
streamline the Fee Schedule, and to
clarify and/or revise certain payment
procedures. 47 U.S.C. §159(b)(3).

3. In proposing to revise our fees, we
adjusted the payment units and revenue
requirement for each service subject to
a fee, consistent with Sections 159(b)(2)
and (3). In addition, we have made
changes to the fees pursuant to public
interest considerations. The current
Schedule of Regulatory Fees is set forth
in sections 1.1152 through 1.1156 of the
Commission’s rules. 47 CFR §§1.1152
through 1.1156.

11. Background

4. Section 9(a) of the Communications
Act of 1934, as amended, authorizes the
Commission to assess and collect
annual regulatory fees to recover the
costs, as determined annually by
Congress, that it incurs in carrying out
enforcement, policy and rulemaking,
international, and user information
activities. 47 U.S.C. 159(a). See
Attachment | for a description of feeable
activities. In our FY 1994 Fee Report
and Order, 59 FR 30984 (June 16, 1994),
we adopted the Schedule of Regulatory
Fees that Congress established and we
prescribed rules to govern payment of
the fees, as required by Congress. 47
U.S.C. §159(b), (f)(1). Subsequently, in
our FY 1995 and FY 1996 Fee Reports
and Orders, 60 FR 34004 (June 29, 1995)
and 61 FR 36629 (July 12, 1996), we
modified the Schedule to increase by
approximately 93 percent and 9 percent,
respectively, the revenue generated by
these fees in accordance with the
amounts Congress required us to collect
in FY 1995 and FY 1996. Also, in both
our FY 1995 and FY 1996 Fee Reports
and Orders, we amended certain rules
governing our regulatory fee program
based upon our experience
administering the program in prior
years. See 47 CFR §§1.1151 et seq.

5. As noted above, for FY 1994 we
adopted the Schedule of Regulatory
Fees established in Section 9(g) of the
Act. For fiscal years after FY 1994,
however, Sections 9(b)(2) and (3),
respectively, provide for ““Mandatory
Adjustments’ and ‘“‘Permitted
Amendments” to the Schedule of
Regulatory Fees. 47 U.S.C. § 159(b)(2),
(b)(3). Section 9(b)(2), entitled
“Mandatory Adjustments,” requires that
we revise the Schedule of Regulatory
Fees whenever Congress changes the
amount that we are to recover through
regulatory fees. 47 U.S.C. § 159(b)(2).
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6. Section 9(b)(3), entitled *‘Permitted
Amendments,” requires that we
determine annually whether
adjustments to the fees are warranted
based upon the requirements of this
subsection and that, whenever we make
such adjustments, we take into account
factors that are reasonably related to the
payer of the fee and factors that are in
the public interest. In making these
amendments, we are to ‘‘add, delete, or
reclassify services in the Schedule to
reflect additions, deletions or changes in
the nature of its services.” 47 U.S.C.
§159(b)(3).

7. Section 9(i) requires that we
develop accounting systems necessary
to adjust our fees pursuant to changes in
the costs of regulation of the various
services subject to a fee and for other
purposes. 47 U.S.C. 8§ 9(i). In this
proceeding, we are proposing for the
first time to rely on cost accounting data
to identify our regulatory costs and to
develop our FY 1997 fees based upon
these costs. Also, as noted, we are
proposing to limit the increase in the
amount of the fee for any service in
order to phase in our reliance on cost-
based fees for those services whose
proposed revenue requirement would be
more than 25 percent above the revenue
requirement which would have resulted
from the “mandatory adjustments’ to
the FY 1996 fees without incorporation
of costs. The methodology we propose
enables us to develop regulatory fees
which more closely reflect our costs of
regulating a service and also allows us
to make annual revisions to our fees
based to the fullest extent possible, and
consistent with the public interest, on
the actual costs of regulating those
services subject to a fee. Finally, Section
9(b)(4)(B) requires that we notify
Congress of any permitted amendments
90 days before those amendments go
into effect. 47 U.S.C. § 159(b)(4)(B).

I11. Discussion

A. Summary of FY 1997 Fee
Methodology

8. As noted above, Congress has
required that the Commission recover
$152,523,000 for FY 1997 through the
collection of regulatory fees,
representing the costs applicable to our
enforcement, policy and rulemaking,
international, and user information
activities. 47 U.S.C. §159(a). Congress’
increase does not fall equally on all
payers due to revised payment units and
revenue requirement allocations
resulting from the cost accounting
system.

9. In developing our proposed FY
1997 fee schedule, we first estimated

payment units 1 for FY 1997 in order to
determine the aggregate amount of
revenue we would collect without any
revision to our FY 1996 fees. Next, we
compared this revenue amount to the
$152,523,000 that Congress has required
us to collect in FY 1997 and pro-rated
the shortfall among all the existing fee
categories. We then adjusted the
projected revenue requirements so that
they equaled the actual costs of each
service, using data generated by our cost
accounting system, described infra, to
ensure that revenues equaled our
regulatory costs for each fee category.

10. We next examined the impact of
using actual costs to establish regulatory
fees for each class of regulatees to
determine whether any regulatees
experienced an unduly large fee
increase. We found that, in many cases,
cost-based fees result in fee payments
dramatically higher in FY 1997 than
they were in FY 1996. Therefore, rather
than proposing fully cost-based fees for
FY 1997, we are proposing to phase in
full reliance on cost-based fees and, for
FY 1997, to establish a revenue ceiling
in each service no higher than 25
percent above the revenue that payers
within a fee category would have paid
if FY 1997 fees had remained at FY 1996
levels adjusted only for changes in
volume and the increase required by
Congress. Our proposed methodology
would reduce fees for services whose
regulatory costs have declined while
increasing fees for services experiencing
higher regulatory costs in order to begin
eliminating disparities disclosed by our
cost accounting system between a
service’s current costs and fees ascribed
to these services in prior fiscal years.

11. Once we established our tentative
FY 1997 fees, we evaluated various
proposals made by Commission staff
concerning other adjustments to the Fee
Schedule and to our collection
procedures. The proposals are discussed
in Paragraphs 20-40 and are factored
into our proposed FY 1997 Schedule of
Regulatory Fees, set forth in Attachment
F.

12. Finally, we have incorporated, as
Attachment H, proposed Guidance
containing detailed descriptions of each
fee category, information on the
individual or entity responsible for
paying a particular fee and other critical
information designed to assist potential
fee payers in determining the extent of
their fee liability, if any, for FY 1997.2

1Payment units are the number of subscribers,
mobile units, pagers, cellular telephones, licenses,
call signs, adjusted gross revenue dollars, etc.
which represent the base volumes against which fee
amounts are calculated.

2We also will incorporate a similar Attachment
in the Report and Order concluding this

In the following paragraphs, we describe
in greater detail our methodology for
establishing our FY 1997 regulatory
fees.

B. Development of FY 1997 Fees

1. Adjustment of Payment Units

13. As the first step in calculating
individual service regulatory fees for FY
1997, we adjusted the estimated
payment units for each service because
payment units for many services have
changed substantially since we adopted
our FY 1996 fees. We obtained our
estimated payment units through a
variety of means, including our licensee
data bases, actual prior year payment
records, and industry and trade group
projections. Whenever possible, we
verified these estimates from multiple
sources to ensure the accuracy of these
estimates. Attachment B provides a
summary of how revised payment units
were determined for each fee category.3

2. Calculation of Revenue Requirements

14. We next multiplied the revised
payment units for each service by our
FY 1996 fee amounts in each fee
category to determine how much
revenue we would collect without any
change to the existing Schedule of
Regulatory Fees. The amount of revenue
we would collect is approximately
$136.5 million. This amount is
approximately $16.0 million less than
the amount the Commission is required
to collect in FY 1997. We then adjusted
these revenue requirements for each fee
category on a proportional basis,
consistent with Section 9(b)(2) of the
Act, to obtain an estimate of revenue
requirements for each fee category at the
$152,523,000 level required by Congress
for FY 1997. Attachment C provides
detailed calculations showing how we
determined the revised revenue amount
for each service.

3. Calculation of Regulatory Costs

15. On October 1, 1995, the
Commission established, in accordance
with 47 U.S.C. § 159(i), a cost
accounting system designed, in part, to
provide us with useful data, in
combination with other information, to
help ensure that fees closely reflected
our actual costs of regulation. The
Commission’s cost accounting system,
which is integrated with our personnel/
payroll system to ensure accuracy and

rulemaking. That Attachment will contain updated
information concerning any changes made to the
proposed fees adopted by the Report and Order.

31t is important to note also that, due to revised
payment units, Congress’ required revenue increase
in regulatory fee payments of approximately 21
percent in FY 1997 will not fall equally on all
payers.
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timeliness of cost information,
accumulates both personnel and non-
personnel costs on a service-by-service
basis.

16. In order to utilize actual costs for
fee development purposes, we first had
to add indirect support costs to the
direct costs 4 and then adjust the results
to approximate the amount of revenue
that Congress requires us to collect in
FY 1997 ($152,523,000).5 Thus, we
adjusted the actual cost data pertaining
to regulatory fee activities recorded for
the period October 1, 1995 through
September 30, 1996 proportionally
among the fee categories so that total
costs approximated $152,523,000. For
fee categories where fees are further
differentiated by class or market (e.g.,
Markets 1-10 under the general VHF
and UHF Commercial Television fee
category), we distributed the costs to the
class or market group by maintaining
the same ratios between the classes or
market groups as between the fees in the
FY 1996 schedule.® The results of these
calculations are shown in detail in
Attachment D and represent our best
estimate of actual total attributable costs
relative to each fee category for FY
1997.7

40ne feature of the cost accounting system is that
it separately identifies direct and indirect costs.
Direct costs include salary and expenses for (a) staff
directly assigned to our operating Bureaus and
performing regulatory activities and (b) staff
assigned outside the operating Bureaus to the extent
that their time is spent performing regulatory
activities pertinent to an operating Bureau. These
costs include rent, utilities and contractual costs
attributable to such personnel. Indirect costs
include support personnel assigned to overhead
functions such as field and laboratory staff and
certain staff assigned to the Office of Managing
Director. The combining of direct and indirect costs
is accomplished on a proportional basis among all
fee categories as shown on Attachment D.

5Congress’ estimate of costs to be recovered
through regulatory fees is generally determined
twelve months before the end of the fiscal year to
which the fees actually apply. As such, year-end
actual activity costs for FY 1996 do not equal
exactly the amount Congress designated for
collection for FY 1997.

6While some might argue that the Commission
should further distinguish our work activities by fee
category (e.g., television markets or radio classes),
it would not be practical to use small, time-
consuming incremental breakouts of work time.

7For example, under the FM Radio fee
classification, the actual costs attributable to FM
radio are $8,452,323. This amount is allocated to
FM Classes C,C1,C2,B; Classes A,B1,C3; and FM
Construction Permits (CP) as follows:

(1) First we determine the relationships between
the three categories by dividing the smallest of the
FY 1996 FM fees into each of the FY 1996 FM fees
to determine the appropriate ratios for allocation of
the revenue requirement.

(a) FY 1996 FM CP fee=$690

FY 1996 FM Classes A, B1, and C3=$830

FY 1996 FM Classes C, C1, C2, and B=%$1,250

(b) FM CP ratio is $690 divided by $690=1:1

FM Classes A, B1, and C3 ratio is $830 divided
by $690=1:1.2

4. Establishment of 25% Revenue
Ceiling

17. Our next step was to determine
whether reliance on actual costs to
develop FY 1997 regulatory fees would
result in fees which are too disparate
from corresponding FY 1996 fees. As a
result of this analysis, we are proposing
to establish a ceiling of 25 percent on
the increase in the revenue requirement
of any service over and above the
Congressionally mandated increase in
the overall revenue requirement and the
difference in unit counts.8 Because
Congress has increased our overall fee
collection requirement, we are already
required to collect substantially more
than we collected in FY 1996.
Nevertheless, capping each service’s
revenue requirement at no more than a
25 percent increase enables us to begin
the process of reducing fees for services
with lower costs and increasing fees for
services with higher costs in order to
close the gap between actual costs and
fees designed to recover these costs. We
are not suggesting that fee increases be
limited to a 25 percent increase over the
FY 1996 fees. The 25 percent increase
is over and above the revenue which
would be required after adjusting for the
projected FY 1997 payment units and
the proportional share of the 21 percent
increase in the amount that Congress
requires us to collect. Thus, FY 1997
fees may increase more than 25 percent
over FY 1996 fees depending upon the
number of payment units.

18. An important consideration in
proposing the establishment of a
revenue ceiling is the impact on other
fee payers. Because the Commission is
required to collect a full $152,523,000 in
FY 1997 regulatory fees, the additional
revenue ($28,024,533) that would have
been collected from classes of licensees

FM Classes C, C1, C2, and B ratio is $1,250
divided by $690=1:1.8

(2) Next we add the three ratios and divide the
sum into the total revenue requirement for FM to
determine the amount corresponding to the ratio of
1.

(a) 1+1.2+1.8=4

(b) $8,452,323 divided by 4=$2,113,081

(3) Finally, we determine the fee for each of the
three by multiplying the amount calculated in step
(2)(b) by each of the ratios.

FM CP revenue requirement=1 times
$2,113,081=$2,113,081

FM Classes A, B1, and C3 revenue
requirement=1.2 times $2,113,081=$2,535,697

FM Classes C, C1, C2, and B revenue
requirement=1.8 times $2,113,081=$3,803,546

8For example, the regulatory cost associated with
the Aviation (Aircraft) service is $933,492. If no
change were made to this service’s FY 1996
regulatory fee ($3 per year), the total revenue
collected from licensees in this service would be
only $117,327 in FY 1997, a shortfall of $816,165.
Application of the proposed 25 percent revenue
ceiling to this service results in a capped revenue
ceiling of $146,659 ($117,327x125%).

subject to the revenue ceiling had there
been no ceiling, needs to be collected
instead from licensees not subject to the
ceiling. This results in a certain amount
of subsidization between fee payer
classes.® We believe, however, that the
public interest is best served by
adopting our proposed revenue ceiling
methodology. To do otherwise would
subject several entities to unexpected
major increases which would severely
impact the economic well being of
certain licensees who will not be able to
adjust their business plans accordingly.
Attachment E displays the step-by-step
process we used to calculate adjusted
revenue requirements for each fee
category for FY 1997, including the
reallocation of revenue requirements
resulting from the application of our
proposed revenue ceilings.1° We invite
comments on our proposed
methodology to incorporate actual costs
into the computation of regulatory fees
and to establish the 25% revenue
ceiling.

5. Recalculation of Fees

19. Once we determined the amount
of fee revenue necessary to collect from
each class of licensee, we divided the
revenue requirement by the number of
payment units (and by the license term,
if applicable, for “small’ fees) to obtain
actual fee amounts for each fee category.
These calculated fee amounts were then
rounded in accordance with Section
9(b)(3) of the Act. See Attachment E.

6. Other Proposed Change—
Consolidation of Private Microwave &
Domestic Public Fixed Fee Categories

20. We examined the results of our
calculations made in Paragraphs 15-19

9Revenues from current fee payers already offset
costs attributable to regulatees exempt from
payment of a fee or otherwise not subject to a fee
pursuant to section 9(h) of the Act or the
Commission’s rules. For example, CB and ship
radio station users, amateur radio licensees,
governmental entities, licensees in the public safety
radio services, and all non-profit groups are not
required to pay a fee. The costs of regulating these
entities is borne by those regulatees subject to a fee
requirement.

10 Application of the 25% ceiling was
accomplished by choosing a ‘““target’ fee revenue
requirement for each individual fee category. This
“target” was either the actual calculated revenue
requirement (for those categories at or below the
25% ceiling) or, in the case where the calculated
revenue exceeded the ceiling, an amount equal to
the ceiling. The shortfall created by reducing the
revenue requirement of those whose revenue
requirement exceeded the revenue ceiling was
proportionately spread among those fee categories
whose revenue requirements were below the
ceiling. This computation required more than one
round of adjustment because the allocation of this
revenue, in a few instances, caused the new
revenue requirement amount to exceed the 25%
ceiling. After two iterations (rounds), all the
revenue requirements were at or below the revenue
ceiling. See Attachment E.
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to determine if further adjustments of
the fees and/or changes to payment
procedures were warranted based upon
the public interest and other criteria
established in 47 U.S.C. 159(b)(3). As a
result of this review, we are proposing
the following change to our Fee
Schedule:

21. In our FY 1994, FY 1995 and FY
1996 fee schedules, Private Microwave
licensees were required to pay a ‘“‘small”
regulatory fee, in advance, for the entire
license term at the time of application.
In contrast, the Domestic Public Fixed
category was considered a “large”
regulatory fee subject to an annual
payment. The domestic public fixed
category is comprised of several
commercial microwave services; e.g.,
microwave multiple address, microwave
common carrier fixed, microwave
digital electronic message, and
microwave local TV transmission.11

22. Since inception of the regulatory
fee program, many parties holding
microwave licenses have expressed
confusion concerning which fee they are
required to pay. In order to alleviate this
confusion and because operational and

technical characteristics of private

microwave and commercial microwave

systems are similar, we are proposing to

combine these two fee categories into a

single Microwave category for FY 1997.

23. Accordingly, we are proposing to
adjust the anticipated number of
payment units and combine the revenue
requirements for the Private Microwave
and Domestic Public Fixed categories
and establish a ““‘small’’ fee, payable in
advance for the entire license term, for
the new consolidated Microwave
category. The annual regulatory fee for
all microwave licensees would be $10
per license. This new fee was calculated
as follows:

(a) From Attachments C and E:

(1) 5,350 private microwave stations
(units) (Revenue requirement =
$523,083)

(2) 18,845 commercial microwave/
public fixed stations (units)
(Revenue requirement = $118,026)

(b) Converting from annual payment

(““large fee”) to license term payment

(““‘small fee™):

(1) 18,845 commercial microwave units
divided by 10 year license term =

1,885 commercial microwave units
to be licensed each year.

(c) Calculation of new microwave fee:
The sum of the two revenue
requirements divided by the sum of the
units to be licensed and divided by the
license term as follows:

(1) (($523,083 + $118,026) divided by
(5,350 + 1,885)) divided by 10 years
= $8.86

(d) Round fee to the nearest $5 = $10
(47 U.S.C §159(b)(2)).

24. We invite comments on our
proposal to combine the Private
Microwave and Domestic Public Fixed
(Commercial Microwave) service
categories for regulatory fee purposes
into a single Microwave category and to
establish an appropriate ‘““small’ fee for
this single category.

7. Effect of Revenue Redistributions on
Major Constituencies

25. The chart below illustrates the
relative percentages of the revenue
requirements borne by the major
constituencies since inception of
regulatory fees in FY 1994.

REVENUE REQUIREMENT PERCENTAGES BY CONSTITUENCIES

FY 1994 FY 1995 FY 1996 FY 1997
(Actual) (Actual) (Actual) (Proposed)
Cable TV Operators (INC. CARS LICENSES) ....ccccviiiiiiiiiiieiii ettt 41.36 24.02 28.19 23.74
Broadcast LICENSEES .........cccvvviieeeiiiieeiiieeeie, 23.84 13.76 14.77 14.96
Satellite Operators (Inc. Earth Stations) . 3.32 3.62 4.28 4.28
Common Carriers ......cccceereieeeniieennieenen 25.01 44.52 45.54 46.27
WIFEIESS LICENSEES ....eviiiiiiie ettt ettt ettt ettt ettt e sttt e e st e e st e e e sbbe e e e sbb e e e enteeeasnteeeanes 6.47 14.07 7.23 10.75
LI 1| SRR PRTUPTRPRRUPIN 100.00 99.99 100.01 100.00

C. Other Issues
1. Commercial AM/FM Radio

26. In November 1996 the
Commission released a Notice of Inquiry
to determine if, in FY 1997, it is feasible
to utilize a methodology based on
market size and class of station to assess
annual regulatory fees upon licensees of
commercial AM and FM broadcast radio
stations. We invited interested parties to
comment upon a methodology proposed
by the Montana Broadcasters
Association (Montana), or to propose
any other methodology for assessing AM
and FM fees they believe would serve
the public interest. See Amendment of
Part 1 of the Commission’s Rules
Pertaining to the Schedule of Annual
Regulatory Fees for Mass Media
Services, FCC 96-422, released

11 Although the Multipoint Distribution Service
(MDS) and the Multichannel Multipoint
Distribution Service (MMDS) were originally

November 6, 1996, 61 FR 59397
(November 22, 1996).

27. In establishing our regulatory fee
program, we recognized that Congress
had required the Commission to adopt
the Schedule of Regulatory Fees for FY
1994 contained in Section 9(g) of the
Communications Act, as amended. 47
U.S.C. §159(g). The Schedule assessed
AM and FM radio fees based upon class
of station. Thus, each licensee paid a fee
identical to other licensees with the
same class of station, without regard to
the size or population of its service area.
See Implementation of Section 9 of the
Communications Act, 9 FCC Rcd 5333,
5339 (1994), 59 FR 30984 (June 16,
1994). We declined to consider any
revision to the fee schedule for FY 1994,
but we invited interested parties to
propose alternative methodologies for
various services subject to the regulatory

grouped with Domestic Public Fixed services, we
have, since FY 1995, listed them separately in our
Fee Schedule.

fees, including AM and FM radio, for
consideration in our proceeding to
adopt the FY 1995 Schedule of
Regulatory Fees. 9 FCC Rcd 5360.
Subsequently, in our NPRM proposing
fees for FY 1995, we recognized that
“population density of a [AM or FM]
station’s geographic location was also a
public interest factor warranting
recognition in the fee schedule.”
Therefore, we proposed for
consideration by interested parties a
methodology incorporating market size
in the calculation of AM and FM fees,
by assessing higher fees for radio
stations located in Arbitron Rating Co.
(Arbitron) designated markets. We
proposed a two-tiered fee schedule with
stations in Arbitron rated markets
paying higher fees than the same classes
of stations located in smaller, non-
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Arbitron rated markets. See Notice of
Proposed Rulemaking in the Matter of
Assessment and Collection of
Regulatory Fees for Fiscal Year 1995,
MD Docket No. 95-3, FCC 95-14,
released January 12, 1995 at Paragraph
29. In our Report and Order establishing
our FY 1995 fees, we declined to adopt
this proposed method because, after
consideration of the public comments,
we found that it did not provide a
“sufficiently accurate and equitable
methodology for determining fees.” See
Assessment and Collection of
Regulatory Fees for Fiscal Year 1995, 10
FCC Rcd 13512, 13531-32 (1996), 60 FR
34004 (June 29, 1995).

28. In our Notice of Proposed
Rulemaking to establish regulatory fees
for FY 1996, we stated, with regard to
the fees for AM and FM radio stations,
that we “‘were particularly interested in
a proposal which would associate
population density and service area
contours with license data”” and we
again requested interested parties to
propose viable alternative
methodologies for assessment of AM

and FM fees. Assessment and Collection
of Regulatory Fees for Fiscal Year 1996,
FCC 96-153, at Paragraphs 20-21 (April
9, 1996), 61 FR 16432 (April 15, 1996).
In response, Montana filed comments
proposing an AM and FM fee structure
based on class of station and on market
size. We received no comments
addressing Montana’s proposal.
However, following our own review of
the proposal, we decided not to take any
action until we had an opportunity to
evaluate more extensively the impact of
Montana’s proposal on AM and FM
licensees through a Notice of Inquiry.
Assessment and Collection of
Regulatory Fees for Fiscal Year 1996,
FCC 96-295, at Paragraphs 23-29, July
5, 1996, 61 FR 36629 (July 12, 1996).
29. Montana’s proposed methodology
utilizes broad groupings of radio
markets determined by Arbitron market
size, with the fee for each market
grouping predicated on the ratios that
Congress initially established in Section
9(g) of the Act (47 U.S.C. §159(q)) for
assessing fees for licensees of television
stations serving different sized markets.

Montana proposed four specific radio
market classifications: Markets 1-25;
Markets 26-50; Markets 51-100; and
Remaining Markets. Montana’s proposal
assigned stations to each market
grouping based upon Arbitron television
market designations and relied on an
analysis of broadcast markets prepared
by Dataworld MediaXpert Service
(““Dataworld’’), which grouped radio
stations by class of station within a
particular market size. It then calculated
the fees for stations in different markets
utilizing the ratios between the fees for
television markets in Section 9(g).
Montana argued that its proposal was
more equitable than the groupings based
on class of station relied on by the
Commission because, under its
proposal, stations in smaller markets
would pay lower fees than stations
serving more populous markets.

30. In order to collect the total
aggregate fees to be recovered from AM
and FM radio stations as proposed in
the FY 1995 NPRM, Montana’s proposed
methodology would have allocated fees
among radio stations as follows:

AM AM AM AM FM FM
Markets Class A Class B Class C Class D Class 112 Class 1113
L2 e $2,890 $1,710 $645 $815 $2,890 $1,940
26-50 ...... 2,040 1,140 455 575 2,040 1,370
51-100 ....... 1,360 760 305 385 1,360 910
Remaining 850 475 190 240 850 570

12Class | includes FM Classes C, C1, C2 and B.
13Class Il includes FM Classes A, B1 and C3.

31. However, subsequent to the filing
of Montana’s proposal, Congress
increased the aggregate amount of fees
to be recovered by the Commission and
amended the Commission’s regulatory
fee schedule for television stations to
increase the fees paid by licensees in
larger markets and to reduce the fees

paid by licensees located in Markets 51—
100 and the Remaining Markets. Public
Law 104-134. See Assessment and
Collection of Regulatory Fees for Fiscal
Year 1996, supra at Paragraph 14. This
substantially changed the ratios between
the fees for television stations in
different sized markets used by Montana

to compute its proposed radio fees.
Substituting the actual ratios between
the regulatory fees for television stations
in different sized markets for the old
ratios utilized in Montana’s proposal
would have produced the following
radio fees for FY 1996: 14

AM AM AM AM FM FM
Markets Class A Class B Class C Class D Class 115 Class 1116
2D s $11,500 $6,325 $2,575 $3,150 $4,875 $3,250
26-50 ...... 6,675 3,675 1,500 1,850 2,850 1,900
51-100 ....... 3,550 1,975 800 980 1,525 1,000
Remaining 1,000 555 225 275 430 285

15Class | includes FM Classes C, C1, C2 and B.

16 Class Il includes FM Classes A, B1 and C3.

32. The above fees illustrate the
impact of the Montana proposal when
the changes mandated by Congress to
the Regulatory Fee Schedule are
considered. We are particularly
concerned about the size of the

14 By contrast, according to the FY 1996 Schedule
of Regulatory Fees, AM class A stations are assessed
a fee of $1,250; Class B stations $690; Class C

increases in larger markets which, in
addition to having more potential
listeners, have greater concentrations of
stations, thereby increasing the
competition for listeners in those
markets. Moreover, the accuracy of both

stations $280; and Class D stations $345. Similarly,
FM Class C, C1, C2 and B stations (Montana’s FM
Class ) are assessed a fee of $1,250; and FM Class

sets of calculations are predicated on
assumptions that the total aggregate
amount of fees to be collected remains
unchanged, that the revenue
requirement allocated to all broadcast
licensees remains unchanged, and that

A, B1 and C3 stations (Montana’s FM Class Il) a fee
of $830.
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there are no changes in the numbers and
classes of licensees subject to broadcast
fees. The calculations presented herein
are illustrative only, because the fees are
predicated on assumptions that will not
recur in FY 1997. A change in any or all
three of these factors would result in
individual fees different than those
illustrated in Paragraphs 30 and 31.

33. In response to the NOI, the
National Association of Broadcasters
(“NAB’’) submitted a proposed fee table
for AM and FM radio stations relying on
a database prepared by Dataworld. NAB
states that Dataworld developed its
database by using the engineering
specifications for every operating AM
and FM radio station to calculate the
populations served by those stations

using 1990 census information. Under
NAB'’s proposal, stations with more
powerful signals would generally pay
higher fees because they usually serve
more people than stations with weaker
signals. NAB maintains that a fee
schedule based on the Dataworld
information would equitably allocate
fees among all stations.

34. In support of its proposal, NAB
notes that Congress has recognized the
importance of service classes in the fee
schedule it enacted in Section 9(g) of
the Act, and that there are significant
differences in the value and revenue
potential of stations in different classes.
47 U.S.C. §159(g). Thus, NAB contends
that radio station fees should not be
calculated on the basis of predicted

audience alone. Moreover, NAB
recognizes that Dataworld’s data does
not reflect population changes since
1990 and that, in certain instances, there
will be discrepancies between the
Dataworld calculations and some
stations’ actual engineering
characteristics. Thus, NAB proposes
fees based on the estimate of population
served and the class of station rather
than strictly on the basis of population
served.

35. The proposed NAB fee table
includes 24 fee levels for AM and 12 fee
levels for FM. NAB’s proposed fee table
would collect $6,104,196 from FM
licensees and $2,235,956 from AM
licensees, as follows:

Population served AM Class A | AM Class B | AM Class C | AM Class D
= 100,000 ittt — et bt b ——t— bt bb—t b nt b tbanraans $325 $260 $125 $165
100,001-250,000 ..... 375 325 175 225
250,001-500,000 ......... 575 450 250 325
500,001-1,500,000 975 650 325 425
1,500,001-3,000,000 1,500 950 450 575
> 3,000,000 ..o ————————————————————————————————— 1,800 1,300 650 750

FM Classes

: FM classes
Population served A, Bl, C3 B, ((3:,201,

L0 0[O L P STTPSUPRRPRURRPRINt $300 $450
40,001-100,000 450 925
100,001-250,000 925 1,350
250,001-750,000 1,150 1,750
750,001-1,750,000 1,300 2,000
D 450 00 ST 1,650 2,750

36. While the NAB proposal has
merit, further study and refinement of
its methodology is required. First, we
note that the NAB proposal increases
fees based on the average increase in the
amount that Congress has required us to
collect for FY 1997 without taking into
account our cost of regulation of AM
and FM stations as measured by our cost
accounting system. As a result, its
proposal would fail to raise sufficient
revenue to cover the pro rata share of
the Commission’s revenue requirements
for AM and FM radio. Moreover, NAB’s
proposal does not disclose the number
of stations in each of its payment
categories so that its proposal can be
modified to meet our revenue
requirements, there are discrepancies
between our estimate of the number of
stations and the number of stations
included in Dataworld’s database, and it
is not clear whether the Dataworld
station count includes government and
non-commercial stations which are
exempt from regulatory fee
requirements. In addition, NAB has not
presented an explanation or rationale

for its specific fee classifications. Nor is
there sufficient information to permit
the Commission to determine how
NAB’s proposed fee table can be
modified to cover changes in station
characteristics and populations. If we
were to adopt NAB'’s proposal, we
would also be required to develop a
methodology for advising each
individual station of its fee based on our
estimate of the population in its service
area.

37. Thus, while the Montana and
NAB proposals hold the promise of a
more equitable fee schedule, there are
problems with these proposals that must
be addressed before they can be relied
on to develop a revised fee schedule for
AM and FM radio. Therefore, interested
parties are invited to comment not only
on both the NAB and Montana
proposals, but also on any alternative
methods for assessing radio station fees.
Parties who have filed comments on the
NOI need not duplicate them in this
proceeding. Comments are also invited
with respect to the revised schedule for
AM and FM radio stations set forth in

Attachment F based on the general
methodology for calculating FY 1997
fees.

2. Personal Communications Service
(PCS)

38. Our FY 1996 Report and O